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Savings Bank Trust—Rights of Creditors 


The New York doctrine that a deposit by a person of 
his money in a savings account “in trust for” another person 
creates an irrevocable trust in favor of the beneficiary upon 
the death of the depositor cannot be applied to defeat the 
rights of the depositor’s creditors. In re Weinberg’s Ks- 
tate. Surrogate’s Court, Kings County, New York, 296 
N. Y. Supp. 7. 

The savings bank trust doctrine referred to above origi- 
nated in the case of Matter of Totten, 179 N. Y. 112, 71 
N. E. Rep. 748, decided by the New York Court of Appeals 
in 1904. This doctrine is to the effect that, a deposit by one 
person of his own money, in his name as trustee for another, 
does not establish an irrevocable trust during the life time of 
the depositor. It may be revoked by the depositor at will: 
but if the depositor dies before the beneficiary without re- 
voking the trust, a presumption arises that an absolute trust 
is created as to the balance on hand at the time of the death 
of the depositor. 

In the Weinberg case it appeared that Harry Weinberg, 
prior to his death, which occurred on September 17, 1932, 
opened four savings accounts in a savings bank in his name 
“in trust for Bessie Weinberg” his wife. At the time of 
opening these accounts Weinberg was engaged in a mer- 
chandising business. One of the accounts was inactive and, 
at the time of his death, had a balance of only $20.14. The 
other three accounts, however, were active and carried sub- 
stantial balances. Concerning the accounts the court said: 
“The only reasonable inference deducible from these facts is 
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that the decedent elected to carry his regular business funds 
in these accounts in ‘trust? form, with the anticipation that 
if he predeceased his wife, they would automatically devolve 
to her to the prejudice or defeat of his creditors.” After 
Weinberg’s death, the widow withdrew the sums on deposit 
and was appointed administratrix of his estate. It was held 
that she would have to account for the sums withdrawn by 
her in so far as they were necessary to satisfy the claims of 
the decedent’s creditors. The decision introduces an impor- 
tant modification to the rule of savings bank trusts as ap- 
plied in New York under the Totten case. The following 
paragraphs are quoted from the opinion of Surrogate Win- 
gate. 


It is extremely improbable that when the learned judges of the 
Court of Appeals sought, by their decision in Matter of Totten, 
179 N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900, to 
bring order out of the semi-chaos of previous pronouncements re- 
specting the effect of so-called savings bank “trusts,” they possessed 
phrophetic vision sufficient to enable them to foresee that the results 
of their opinion would be to revolutionize devolutionary technique 
among an appreciable proportion of the community and supply a 
new avenue of attempted escape from the primary obligations of 
citizenship and fair dealing. 

The situation disclosed in the present case exhibits one of the 
varied instances of the increasing tide of transactions demonstrating 
the advisability of recognition of the savings bank trust in its true 
character as an alternate method of decendent devolution which, in 
certain aspects at least, is of essentially testamentary character. 
Cf. Matter of Reich’s Estate, 146 Misc. 616, 618, 619, 262 N. Y. S. 
623. 

The present decedent died on September 17, 1932. Prior to his 
death he was engaged in an active merchandising business at 65 
Rivington Street in the borough of Manhattan, and at the time of 
his decease owed various merchandise and other creditors for goods 
furnished to him in connection with the business, and rent, in a sun 
which, if the claims presented to the temporary administratrix and 
executrix be taken as a criterion, aggregated $2,784. The fiduciary 


attempted summarily to dispose of all of these with the exception 
of that of the landlord by their flat rejection. Most of these claims 
being for small amounts, their holders apparently deemed prosecution 
less profitable than abandonment, and have consequently acquiesced 
in such repudiation. Certain of their number, however, apparently 
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being made of sterner stuff, have challenged this disallowance. Hence 
the protracted litigation which has finally culminated in the hearing 
which has been had. It was thereon amply demonstrated that the 
following individuals had valid claims for debts, contracted by the 
decedent in the conduct of his business. 

Prior to his death, the decedent melnteianl four bank accounts 
with the Metropolitan Savings Bank, No. 166678 stood in his own 
name and was quite inactive. It was opened on November 17, 1928, 
and up to the date of death (a period of almost four years), when 
it contained a balance of $20.14, showed only five withdrawals. The 
other three were carried in the name of “Harry Weinberg in trust for 
Bessie Weinberg.” These were all active accounts; the most im- 
portant, No. 166618, having been opened on November 10, 1928, by 
the transfer from a former account of the sum of $8,457. Between 
the Ist of July, 1929, and the date of decedent’s death, thirty-one 
withdrawals averaging almost one a month were made. The total 
number of withdrawals from these three “trust” accounts during this 
period amounted to sixty-six, or at the rate of one for every seven- 
teen days. The total sum so withdrawn aggregated $10,051.41. 
During the same period, thirty-one deposits, exclusive of interest 
credits, were made substantially equivalent to one a month. 

The only reasonable inference deducible from these facts is that 
the decedent elected to carry his regular business funds in these ac- 
counts in “trust” form, with the anticipation that if he predeceased 
his wife, they would automatically devolve to her to the prejudice 
or defeat of his creditors. Under the rule of Matter of Totten, 
supra, they did so devolve to the extent of over $5,000, and the 
question presently propounded is whether this method of procedure 
is to be deemed effectual for the purpose of working a fraud upon 
the creditors of the decedent. In other words, may a decedent take 
advantage of the fiction of the “Totten trust” in a manner such as 
to permit a volunteer, who in reality is merely a donee of property 
on death, to receive a gift of upwards of $5,000 while at the same 
time the creditors of the donor, who have bona fide adjudicated 
claims, receive only dividends of 19 cents on the dollar? If such be 
the case, it would indeed be a travesty on justice and the severest 
possible reproach to the laws of this state respecting tenure and 
devolution of property. 

In order to defeat a result so outraging all dictates of pro- 
priety, the burden is cast upon the objectants of establishing the 
affirmative of three legal propositions, namely: First, that the act 
of the decedent in attempting in this manner to divert assets necessary 
for a solution of his debts amounted to a fraud on his creditors; 
secondly, that his personal representative, whether executor or ad- 
ministrator, possesses the right to disregard or take the necessary 
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legal steps to set aside a conveyance of assets thus fraudulently 
transferred; and, finally (a question which has not been raised in 
this proceeding by any party), that this court possesses the author- 
ity requisite for the awarding of a remedy. 

In seeking the answer to the question first propounded, it will 
be of utility to recall the nature of such a savings bank “trust” as 
defined in Matter of Totten, 179 N. Y. 112, 71 N. E. 748, 70 
L. R. A. 711, 1 Ann. Cas. 900. This description is found at page 
125 of 179 N. Y., page 752 of 71 N. E. It consists of three 
sentences, which, for convenience in discussion, will be consecutively 
numbered. These are: 

(1) “A deposit by one person of his own money, in his own 
name as trustee for another, standing alone, does not establish an 
irrevocable trust during the lifetime of the depositor.” 

(2) “It is a tentative trust merely, revocable at will, until the 
depositor dies or completes the gift in his lifetime by some un- 
equivocal act or declaration, such as delivery of the pass book or 
notice to the beneficiary.” 

(3) “In case the depositor dies before the beneficiary without 
revocation, or some decisive act or declaration of disaffirmance, the 
presumption arises that an absolute trust was created as to the 
balance on hand at the death of the depositor.” 

In Matter of Vaughan’s Estate, 145 Misc. 332, 260 N. Y. S. 197, 
this court attempted to analyze the meaning of the sentence which 
has been numbered “2” in the foregoing transcript, in the light of 
the decisions cited by the Court of Appeals as the apparent basis of 
that portion of the rule which it then enunciated under the guise of 
restatement. The present problem is concerned mainly with those 
numbered “1” and “3.” 

The conception thus stated appears to be a mixture of the legal 
principles relating to gifts and those appertaining to trusts. In the 
second sentence the court refers to a completion of “the gift,” there- 
by implying that the initial act of the depositor was in the nature 
of a donation; whereas in the third, the presumption of the creation 
of “an absolute trust” is stated to exist “as to the balance on hand 
at the death of the depositor.” 

Of course, the actual operation of the transaction runs counter 
to basic principles both of gifts and trusts, since for validity in the 
former, absolute surrender of possession to the donee of the thing 
purported to be given is an essential element (Leary v. Geller, 224 
N. Y. 56, 59, 120 N. E. 31; Matter of Van Alstyne, 207 N. Y. 
298, 308, 100 N. E. 802; Vincent v. Rix, 248 N. Y. 76, 82, 161 
N. E. 425; Schwab v. Schwab, 177 App. Div. 246, 248, 163 N. Y. S. 
246; Matter of Moran’s Estate, 136 Misc. 615, 625, 241 N. Y. S. 
648), and in the latter, there is an implication of the setting aside 
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of a specified thing or fund, for the Lenefit of sn identified person, in 
the hands of another who possesses well-defined active powers and 
is subject to established limitations in its care and use. None of 
these elements is present in any true and accepted sense in a so- 
called savings bank trust. The “trust” relationship springs into 
being as an active matter only at its termination; the “trustee” is 
not expected to, and from the nature of things never can, perform 
any fiduciary duties in respect to the fund; and the fund in respect 
to which the “trust” is “presumed” to attach is a wholly fluctuating 
thing which is at all times subject to the caprice, to the extent of 
utter destruction, of the nominal “trustee.” It is under his absolute 
control up to the moment of his death in like manner, and to the 
same extent, as any property of which he is the unqualified owner. 

Why the Court of Appeals should have felt impelled to intro- 
duce into the transaction the wholly inapplicable terminology of a 
trust is not apparent, unless it was for the purpose of avoiding a 
modification of the dictum in Gilman v. McArdle, 99 N. Y. 451, 
461, 2 N. E. 464, 468, that: “It is only in respect to dispositions of 
property which are not to have any effect except upon the death of 
the owner and are revocable, that he is confined to a will.” 

Here is clearly an instance in which no disposition of the avails 
of the account is to take place except upon the death of the owner; 
they are at all times, during his continued life, subject to his un- 
restricted powers of invasion and disposal which in itself implies 
the power of complete revocation; yet it is not a will. The same 
applies to joint bank accounts in statutory survivorship form, Mat- 
ter of Timko’s Estate, 150 Misc. 701, 704, 270 N. Y. S. 323; Matter 
of Curran’s Estate, 153 Misc. 630, 632, 276 N. Y. S. 572. 

The only analogy of which the court can presently conceive 
which would conform to the actualities of the operation of a savings 
bank “trust” would be supplied by the act of an owner in placing 
money in a box and entrusting that box to an agent with directions 
that he, the owner, was to have unrestrained access thereto during 
his life, but at the instant of the drawing of his last breath, the 
agent should effect a gift of box and contents to the donee. Such 
is the practical substance of a “Totten trust” with the bank (with 
the assistance of the law) acting as the supposed agent and the 
bank book serving as the hypothetical box. 

The question of whether the transaction is to be considered as a 
trust or a gift possesses considerable potential importance in many 
cases which are not only readily conceivable but are arising with in- 
creasing frequency. If it is to be deemed a trust in any sense even 
remotely approximating ordinary conceptions of trusts, it must pre- 
sumably have been created at the time when the sole overt acts of 
the supposed settlor thereof were performed, which were at the 
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opening of the. account and at the times of the deposit of additional 
funds therein.: Viewing the matter from the dates of the perform- 
ance of such ‘acts, the cuntplications of proof in the average case as 
to whether the acts then performed effected a fraud on creditors 
will be readily apparent since the question might well turn on the 
quantum of other assets possessed, and the aggregate of obligations 
owed, by the depositor on each of these occasions. If, however, the 
composite effect of the devolution of the ultimate avails of the ac- 
count is to be viewed as essenially a gift through the medium of an 
agent, no such difficulties would arise, since its effectiveness must 
inevitably date from the time of its completion which is at the in- 
stant of the death of the donor. 

The question here presented is much narrower than that involved 
in Bodner v. Feit, 247 App. Div. 119, 286 N. Y. S. 814, and its 
companion litigation of Newman v. Dore, 294 N. Y. S. 499, which 
latter, the court is informed, is now on its way to the Court of 
Appeals. In these cases the issue was as to whether the transmission 
of the avails of a “trust” of this type was in effect a testamentary 
act in derogation of the rights of a surviving spouse under section 
18 of the Decedent Estate Law. Whereas the affirmative determina- 
tion by the Appellate Division in these decisions would seem to 
carry with it the implication that the devolution of the account was 
an act referable to the death of the depositor rather than to the 
date of its opening or the times of making deposits therein, on the 
theory that the greater must inevitably include the lesser, a con- 
trary determination would not imply the opposite, since such con- 
trary result would not amount to an affirmation that the transfer 
was not one inter vivos though substantially simultaneous with death. 

Whereas, therefore, the present status or subsequent result of 
cases of the type of Bodner v. Feit are by no means conclusive as to 
the presently pertinent question, there are two decisions which have 
passed more or less directly on the present important question. The 
most recent, Matter of Reich’s Estate, 146 Misc. 616, 262 N. Y. S. 
623, decided by this court, is however not directly in point, since 
the result there attained was predicated primarily on the rebuttal 
of the “presumption” of the creation of a “trust” referred to in the 
language of the Totten Case. 

Beakes Dairy Company v. Berns, 128 App. Div. 137, 112 N. Y. S. 
529, however, which was a unanimous determination by the Appel- 
late Division of this Department, is a directly pertinent pronounce- 
ment on this phase of the present discussion, determining that so far 
as creditors of the depositor are concerned, the effective moment of 
the devolution is that of his death. So important is this decision 


that somewhat extensive quotation of its reasoning appears appro- 
priate. 
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It was an action by a creditor of the decedent to recover the 
amount of his claim from the avails of a “Totten trust” account 
opened by the decedent in favor of his son. As in the present case 
the money in the account was that of the decedent who had retained 
the bank book in his possession and withdrawn sums therefrom for 
his own purposes. His estate was insolvent. In reversing a judg- 
ment adverse to the creditor, the court remarked, 128 App. Div. 
137, at pages 138, 139, 112 N. Y. S. 529: “It is now settled in 
this state that the mere fact of one depositing his own money in his 
own name in trust for another in a savings bank does not prove a 
trust, the act being equivocal, i. e., as consistent with some other in- 
tention, and therefore not probative of a trust; but that if the de- 
positor happens to die on the way home, or at any time while the 
deposit account stands, then it is a trust, and a completed gift to 
the person named as cestui is made out.” 

The court thereupon quotes certain excerpts from the opinion of 
Matter of Totten, and continues: “It seems that the accident or 
fact of death turns that which may not have been and could not be 
found to be the intention of the deceased into his intentions. But 
the gift is completed only at the instant of death. Up to that time 
the money is that of the depositor to draw out and do with it as he 
pleases. That being so it must be subject to his creditors during 
his lifetime, and for the same reason after his death also, One may 
no more get his money out of reach of his creditors after his death 
by depositing it in such a way, not to belong to his cestui until he 
dies, than he could do so by means of a will giving it to such cestui. 
His right to the absolute disposition of it during his lifetime makes 
it his and therefore subject to his creditors. As was said in a re- 
cent case, ‘as to my creditors, property is mine which becomes mine 
for the asking, and no words can make an instrument strong enough 
to hold it for me and keep it from them’ (Ullman v. Cameron, 186 
N. Y. 339 [78 N. E. 1074, 116 Am. St. Rep. 553]). This was 
said, it is true, of a pretended trust provision for another in a 
will, but has just as strong an application to a scheme by which one 
tries to so fix his property that he may have the absolute control 
and disposition of it up to the time of his death, but keep it away 
from his creditors. ‘The deceased did not even have to ask anyone; 
the money was in his own control.” 

Obviously, this decision is an absolute foursquare determination 
which is directly in point on the question now under discussion. It 
would be obligatory on this court to follow it. Its terse reasoning, 
sound common sense, and unquestionable justice renders this course 
a distinct pleasure. 

Even in the absence of this decision, the subsequently enacted 
provisions of article 10 of the Debtor and Creditor Law (section 
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270 et seq.) would seem to require the attainment of a like result. 
Under the facts of this case, sections 274 and 275 possess especial 
pertinency. 


BER EEEEEEEE 


Duties of a Bank President 


The powers of a bank president are generally very limited, 
except for special powers conferred on the president by 
the board of directors. ‘The responsibility of the president 
of a bank for the wrongful acts of the cashier, resulting in 
loss to the bank, is no greater than the responsibility in this 
respect of a member of the board of directors. While the 
president may be expected to exercise general supervision 
over the cashier, he is not required to look with suspicion 
upon the cashier’s acts or to exercise a system of espionage 
over him. These general rules are stated by the Supreme 
Court of Iowa in the case of Bates v. Seeds (receiver of the 
Delaware State Bank of Manchester, Iowa), 272 N. W. 
Rep. 515. 

The statement of facts in this case is rather lengthy but 
it boils down to the cashier’s having wrongfully permitted 
various overdrafts which caused a serious loss to the bank. 
It appeared that the cashier concealed the overdrafts from 
the president through irregular bookkeeping and that, when 
the president finally learned of some of the overdrafts, he 
strenuously objected. In an action by the receiver of the 
bank against the president, it was held that the latter was 
not liable for the loss caused by the cashier’s wrongful acts. 
The following paragraphs are quoted from the court’s 
opinion: 

It has been held time and again that ordinarily the cashier of 
a bank is its managing officer, and the powers of a president as such 
are very limited, unless special duties are conferred on him by the 
board of directors. 

Section 9210 of the Code provides: “The business and property 


of each state bank shall be managed by a board of directors of not 
less than five, all of whom shall be shareholders.” 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §994. 
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The directors are the persons charged with the management of 
the bank. This board selects the various officers of the bank. It 
selected Sloan and intrusted him with the management of the affairs 
of the bank so far as they fell within his duties as cashier. 

We do not see anything in the record that in any way shows that 
so far as the board of directors was concerned, it conferred any 
power on Mr. Seeds (the president) except the powers naturally 
and inherently belonging to the president of a bank. It conferred 
full powers on Sloan, by his appointment, to discharge all the duties 
of the office of cashier, so it seems to us there can be no question 
but that evidence must show that the duties to check over the books 
to find out whether the cashier was attending to his duties as he 
should, were never conferred upon the president, and he never as- 
sumed that duty, although he did from time to time examine the 
books, and the record shows his examination of them disclosed noth- 
ing until in October, 1931. He had no idea of what had been going 
on by reason of the efforts at concealment by Sloan and Jarvis. 

This court said in Griffin v. Erskine, 131 Iowa, 444, at page 
448, 109 N. W. 13, 15, 9 Ann. Cas. 1193: “Ordinarily the cashier 
of a bank is its managing officer, and the powers of the president 
as such are very limited, save as conferred on him by the board of 
directors. Morse on Banks, § 144.” 

The position of president of a bank does not subject the holder 
thereof to any greater liability for the affairs of the bank than 
would the position of a member of the board of directors, unless the 
board of directors had committed a duty to the president, or by 
long acquiescence in his exercise of that duty. In the case of Cor- 
nick v. Weir, 212 Iowa, 715, 237 N. W. 245, 250, the court quoted 
approvingly from Mason v. Moore, 73 Ohio St. 275, 76 N. E. 932, 
4L. R. A. (N. S.) 597, 4 Ann. Cas. 240, the following: 

“The directors of a bank are surely authorized to appoint a 
cashier, conferring upon him the powers usually exercised in such an 
office. He is properly confided in as to the custody of its money, 
securities, books, and valuable papers, and the supervision of its 
books and accounts, While it is true that the directors cannot 
divest themselves of the duty of general supervision and control, 
they may properly intrust to him the powers usually appertaining 
to the direct management of the business, and, where they have 
acted in good faith and with ordinary diligence in their general 
supervision, they are not liable for losses resulting through secret 
speculations and secret false entries of the cashier. Their position 
does not require them to devote themselves to the details of the 
business, which may be left to the clerks and bookkeepers under the 
supervision of the cashier. They are not required to look with 
suspicion upon the conduct of these agents or employees nor to 
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practice a system of espionage over the cashier or his subordinates, 
without apparent reason, and they have a right to assume they are 
honest and faithful, where no circumstances transpire to excite doubt 
or suspicion. On the other hand, they cannot excuse their indiffer- 
ence or negligence by pleading mere honesty of intention.” 

The latter part of the quotation does not, it seems to us, re- 
quire the president of a bank, merely because he is the president, 
to look with suspicion upon the conduct of these agents or employees, 
or to practice a system of espionage over the cashier and his sub- 
ordinates without the best of reason, and they have a right to 
assume they are honest and faithful, where no circumstances tran- 
spire to excite doubt or suspicion. 

We see no circumstances in this case which could create suspi- 
cion. When the overdrafts appeared and they came to the knowledge 
of the president, he strenuously objected. He was assured things were 
all right by the officer who had charge of these matters, and he had a 
right to suppose that his suggestions would be carried out. 


Another decision growing out of the acts complained of 
in the present case is Fidelity & Deposit Company of Mary- 
land v. Bates, 76 Fed. Rep. (2d) 160, which decision was 
published in the August, 1935, “Banking Law Journal’ at 
page 650. 


REE EERE 


Investment by Corporate Trustee Under Clause 
in Will 

A clause in a will directing the trustees not to invest funds 
of the estate in securities in which a trust company, named as 
one of the trustees, or any of its affiliates, might be interested 
does not prohibit investment in securities merely because the 
corporate trustee acted as transfer agent or registrar of such 
securities or owned securities of like character. The court 
construed the clause to mean that the trustees were prohibited 
from purchasing securities owned by the corporate trustee or 
any of its affiliates from which a profit might be made by the 
corporate trustee or an affiliate. 

The clause in the will limiting the investment powers of 
the trustees read as follows: 


Said Trustees shall have the power to invest and reinvest the 
principal of my said trust estate, if such reinvestment becomes 
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necessary, only in such securities as are legal for trust funds in the 
State of New York, but in no event, whether such securities are legal 
for trust funds or not, shall investments be made in any security in 
which The City Bank Farmers Trust Company may, in any way, 
either directly or indirectly, be interested, or in which any of its 
affiliated companies may be interested, or in any securities which do 
not have the full approval of the co-trustee, Jefferson Armstrong, 
named herein.” 


The construction which the court gave to this clause is 
set forth in the following paragraphs quoted from the court’s 
opinion: 


The corporate trustee acts as transfer agent or registrar for 
the transfer or registration of many securities lawful for investment 
by trustees. The corporate trustee and its affiliated companies own 
many securities which are legal for investment by trustees. The 
question presented is whether the text quoted is to be given a con- 
struction which would make unlawful for investment in this particular 
estate any security in respect of which the corporate trustee acted 
as transfer agent or registrar or in respect of which the corporate 
trustee or its affiliates owned securities of like character. The court 
holds that that is not the correct interpretation of the quoted 
language. 

Deceased by his quoted text did not intend to prohibit investment 
in a security otherwise legal for investment merely because the cor- 
porate trustee or its affiliates owned or were interested in like securi- 
ties. Deceased intended to prohibit the trustees from purchasing 
securities owned by the corporate trustee or any of its affiliates from 
which a profit might be realized by the corporate trustee or its 
affiliate. Deceased did not intend to prohibit the purchase from 
other persons of such a security merely because the corporate trustee 
or its affiliate held like securities. The trustees are authorized to 
purchase in the open market or from others than the corporate 
fiduciary or any of its affiliates any security lawful for investment 
by trustees. The fact that the corporate trustee is the transfer 
agent or registrar of such security does not bar the investment. 


REE EERE, 


Investment of Trust Funds in Mortgage 


A trust company, acting as trustee under a will, bought 
a $400,000 purchase money mortgage on antiquated partly 
vacant property worth not more than $500,000. The prop- 
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erty was not then, or subsequently, producing rentals suffi- 
cient to pay the taxes and the interest on the mortgage. The 
trustee later foreclosed the mortgage, taking title to the 
property in the name of a subsidiary corporation and issued 
debenture bonds and stocks of the subsidiary in place of the 
trust funds. In this proceeding by the trustee for a settle- 
ment of its accounts it was held that the investment was not 
a proper one for trust funds and that the trustee should be 
surcharged with the amount invested. In re Lyons Will, 
New York Supreme Court, Appellate Division, 296 N. Y. 
Supp. 308. 
In the opinion, the court wrote in part as follows: 


. . . It does not appear in the account that the trustee or the 
beneficiary has ever received any income from these substituted secu- 
rities. 

Heretofore, it has been held in the Surrogate’s Court, New York 
county, in another preceeding relating to this same trust property, 
that the investment was improper and improvident, and that the 
trustee was negligent. Matter of Saunders’ Estate (Sur.) 91 
N. Y. L. J. 2468. We have reached the same conclusion on this 
record for reasons that seem obvious. The duties and responsibilities 
of a trustee are well defined and understood; and it is unnecessary 
to repeat them or to engage in further discussion. See Matter of 
Young’s Estate, 249 App. Div. 495, 293 N. Y. S. 97; Matter of 
Flint’s Will, 240 App. Div. 217, 269 N. Y. S. 470; affirmed 266 
N. Y. 607, 195 N. E. 221; Durant v. Crowley, 197 App. Div. 540, 
189 N. Y. S. 385, affirmed 234 N. Y. 581, 188 N. E. 455; Matter 
of Cady’s Estate, 211 App. Div. 373, 207 N. Y. S. 385; King v. 
Talbot, 40 N. Y. 76. 


This court finds that the mortgaged property was not of the 
value of the amount of the mortgage plus 50 per cent., but that the 
value thereof at the time the mortgage was taken did not exceed 
$500,000; and that the trustee acted negligently and imprudently 
in making the trust investment. 

The decree should be reversed on the law and the facts, and the 
trustee’s account surcharged with the amount of the trust invest- 
ment, with costs to appellant in this court and in the Surrogate’s 
Court against the trustee personally; and no allowance to the trustee 
of commissions should be made. The trustee should be allowed the 
advancements it has made to the beneficiaries in the form of “over- 
drafts,” but without interest. The matter is remitted to the Sur- 
rogate’s Court to enter a decree in accordance herewith. 
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Decree of the Surrogate’s Court of Kings county reversed on the 
law and the facts and the trustee’s account surcharged with the 
amount of the trust investment, with costs to appellant in this court 
and in the Surrogate’s Court against the trustee personally, with no 
allowance of commissions to the trustee, but with an allowance, with- 
out interest, for the advancements the trustee has made to the bene- 
ficiaries in the form of “overdrafts.” The matter is remitted to the 
Surrogate’s Court to enter a decree accordingly. 


REE 


Depositing Corporate Check in Officer’s Personal 
Account 


In the June issue, at page 429, we published a reference 
to the decision of the Supreme Court of New Jersey in 
Westerhoff v. ‘Citizens Trust Company, 190 Atl. Rep. 84, 
affirmed 190 Atl. Rep. 88. This was an action by the receiver 
of a corporation against a bank. The receiver showed that 
two officers of the corporation had deposited checks payable 
to the corporation in the bank to the credit of their individual 
accounts and that they later withdrew the money and appro- 
priated it to their own use. He claimed that the bank, though 
acting in good faith and entirely without knowledge of the 
wrongdoing of the officers, was liable for the amount which 
they appropriated. The general rule, apart from statute, 
is that a bank, which permits a corporate officer to deposit in 
his individual account checks payable to the corporation, will 
be liable to the corporation if the officer acts without proper 
authority and fails to account to the corporation for the sum 
deposited. We stated that judgment was given against the 
bank. Mr. Edward F. Merrey, of Paterson, N. J., attorney 
for the defendant bank, has called our attention to the fact 
that this statement is erroneous. Because of certain other 
facts involved, the judgment was, in fact, in favor of the bank. 

It appeared that, while this action against the bank was 
pending, the receiver instituted an action against the default- 
ing officers for an accounting because of the diversion of the 
corporate funds. In the action against the officers, the re- 
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ceiver sought to charge them with the identical checks upon 
which the action against the bank was founded. The officers, 
being required to account, presented counterclaims and it was 
established that, on the date the last check here involved was 
diverted, there was a credit in favor of the officers. But, 
because of other misappropriations subsequent to the date of 
the last check, judgment was given in favor of the receiver 
against the officers for approximately $21,000. 

In the action against the bank, the court decided that the 
judgment against the officers constituted a satisfaction of the 
receiver's claim based on the checks. There can be but a 
single satisfaction for any one claim. 

Furthermore, the rule making a bank liable where it per- 
mits a corporate officer to deposit in his personal account 
checks payable to his corporation, has been changed by the 
Uniform Fiduciaries Act, which has been adopted in New 
Jersey. Under that statute the bank is not liable, provided 
it acts in good faith. In this respect the statute places de- 
posits made by corporate officials on the same basis as deposits 
of executors, trustees and other fiduciaries. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


TAXATION OF SAFE DEPOSIT BUSINESS OF 
NATIONAL BANKS 


Bank of California and Others v. City of Portland, Supreme Court of 
Oregon, 69 Pac. Rep. (2d) 273, June 15, 1937 


A city has no power to impose a license tax upon the privilege 
of carrying on a safe deposit business by a nationa! bank. 


The tax complained of in this case was a quarterly license fee of 
$10 for the maintenance of a ‘‘safe deposit vault,’’ imposed by an 
ordinance of the city of Portland, Ore. In the case of a bank with 
branches having safe deposit vaults, the license fee applied to the 
main office of the bank and to each branch. The three plaintiffs, 
national banks located in Portland, brought this action to restrain 
the city of Portland from collecting the tax from them on the ground 
that a state, including its various political subdivisions, has no power 
to tax national banks in this respect. 


National banks are agencies or instrumentalities of the United 
States Government and it is not within the power of a state, or any 
of its political subdivisions, to subject such an institution or its 
property, to taxation, either directly or indirectly, except in so far 
as it is permitted by act of Congress. By Section 5219 of the United 
States Revised Statutes (12 U. S. Code, § 548), Congress has au- 
thorized the states to tax the shares of national banks, the dividends 
derived from such shares and the net income of the banks, provided 
certain specified conditions are complied with. For instance, in the 
ease of a tax on national bank shares, the tax must not be at a 
greater rate than is assessed upon moneyed capital in the hands of 
individual citizens coming into competition with the business of 
national banks. The same statute also authorizes the states or any 
of their subdivisions to tax the real property of national banks ‘‘to 
the same extent, according to its value, as other real property is 
taxed.’’ 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1411. 
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Congress has not, however, authorized state taxation of national 
banks upon the privilege of conducting a safe deposit business. 
Hence, the tax complained of by the three plaintiff national banks 
herein was void and could not be enforced. Counsel for the city of 
Portland conceded that the tax is invalid under the principles re- 
ferred to above, provided that the business of operating a safe 
deposit vault ‘‘is within the lawful purview of the acts creating 
and limiting the scope of national banking associations and is an 
integral part of the banking business.’’ They contended, however, 
that the renting of safe deposit boxes is not a necessary or proper 
function of the banking business. The court denied the correctness 
of this contention and, in doing so, went deeply into the history of 
the business of receiving property for safekeeping. ‘‘It would 
seem,’’ said the court, ‘‘that safe deposit vaults were fully as neces- 
sary an adjunct to national banks as the desks and equipment in 
the foyer of a bank to provide for the convenience of customers.’’ 
Affirmed. 


Frank 8S. Grant, city attorney, and Alexander G. Brown, deputy 
city attorney, of Portland, for appellants. 

Robert Treat Platt (with Thomas G. Greene, Pendergrass & Zoll- 
inger and Edward T. Cram on brief), all of Portland, for respondents. 


BEAN, C. J.—This is a suit to restrain the city of Portland and its 
officers from collecting a license tax on the plaintiff banks and their 
branches. The council of the city of Portland passed an ordinance on 
the regulation of private business, including licenses, and declaring an 
emergency.’’ The ordinance reads in part as follows: 


**Section 14. License Required. It shall be unlawful for any 
person to operate or maintain any device, vehicle or thing specified in 
this article, or to engage in any business, profession, trade or calling 
herein specified, unless he has the appropriate license from the City 
of Portland.”’ 

**Section 16. Schedule of Fees. License fees shall be as fol- 
lows: . . . Safe Deposit Vault—Quarterly $10.00.’’ 


Each of the plaintiff banks now operates and for many years has 
operated safe deposit vaults in conjunction with its banking business. 

The license bureau of the city, on May 2, 1935, demanded from the 
respondent Bank of California the sum of $20 for the quarterly license 
fees, $10 each for the first two quarters of the year 1935, for the 
privilege of operating a safe deposit vault at its place of business in 
the city of Portland ; $100 from the United States National Bank and its 
four branches for the first two quarters of the same year, and $160 from 
the First National Bank of Portland for said two quarter years for the 
main office of said bank and its seven branches. 

The suit was put at issue and tried before the circuit court. The 
court found that the respondent banks are national banking associa- 
tions engaged in the general and departmental banking business in the 
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city of Portland, Ore.; that each of the respondent banks now operates 
and has operated for many years last past safe deposit vaults in the 
city ‘‘as a necessary adjunct to their banking business and as an in- 
tegral part of the general banking business therein carried on.’’ The 
court decreed that: 

‘‘National banks are subject to the exclusive control of Congress, 
except in so far as Congress has granted permission to the states to act 
with respect thereto. Congress has granted to the states four methods 
of taxation, besides the tax on real property, and has provided that 
the state may employ only one of the enumerated methods. The state 
of Oregon has elected to impose an excise tax measured by net income 
which tax shall be ‘in lieu of all other state, county and municipal 
taxes’ upon national banks. Based upon the foregoing, Oregon’s state 
tax imposed under authority of Congress is the all-inclusive method 
of state taxation of national banks except upon their realty, and a 
municipality is therefore without authority to impose added taxes, 
within which the license sought to be applied falls.’’ 


The court entered a decree perpetually enjoining the city of Port- 
land, through its officers, from enforcing the applicable provisions of 
Ordinance No. 40468 against the respondent banks. The city appeals 
from that decree. 

The city contends that the rental of safe deposit vaults is not a 
function or power of a national bank as an agency of the United States 
Government, as such powers and functions are set forth in the National 
Bank Act and the Federal Reserve Act and amendments thereto, nor 
is the rental of safe deposit vaults a necessary or integral part of the 
general banking business carried on by the respondent banks. 

Plaintiffs contend that the city ordinance imposing the license fee 
has no application to national banks and that the officers and agents 
of the city of Portland have no power to enforce collection of such tax 
as against said banks. Plaintiff banks charge and collect a rental for 
the use of the safe deposit vaults. The rental by plaintiffs of each 
compartment of the safe deposit vaults is not dependent or conditioned 
upon the applicant being a patron or engaged in any banking transac- 
tion with the bank. 

The sole legal question, therefore, is whether or not the business of 
operating a safe deposit vault is within the lawful purview of the acts 
creating and limiting the seope of national banking associations and 
is an integral part of the banking business. Counsel for defendants 
candidly state that if operating a safe deposit vault is an integral part 
of the banking business, then the ordinance is void. 

The right of Congress to create a corporation for the business of 
banking as a fiscal agent of the government is one of the implied 
powers under the Constitution: 14 C. J. 97, § 64; 3 Ene. of U. S. Sup. 
Ct. Rep. 12. 

Plaintiffs submit that the operation of safe deposit vaults is an 
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integral part of the business of banking, by analogy to the receiving 
of special deposits, the latter being well recognized as an integral part 
of the banking business: Foster v. Essex Bank, 17 Mass. 479 (9 Am. 
Dec. 168) ; Pattison v. Syracuse Nat. Bank, 80 N. Y. 82 (36 Am. Rep. 
582); First Nat. Bank v. Graham, 100 U. S. 699 (25 L. Ed. 750) ; 
Rodgers v. First Nat. Bank (Texas), 68 S. W. (2d) 371. 

At the threshold of the whole case, we are met with the statement 
that no case has been adjudicated which is exactly in point, and our 
attention called to cases which are analogous. 

In both the safe deposit and special deposit business, the relation 
is that of bailor-bailee and not debtor-creditor: Rodgers v. First Nat. 
Bank, supra; 67 C. J. 595, et seq. 

We read in 1 Morse on Banks and Banking (6th Ed.), § 212 A: 
‘“‘A bank renting safety-deposit boxes to customers holds the contents 
thereof as bailee, and not as trustee.’’ In section 47 of that volume, 
we read, in substance, that the business powers of a bank are either 
express or implied, and are conveniently divided into, first, primary or 
principal, or banking powers, for the exercise of which it is created, 
and, second, incidental powers, or such as are necessary or usual and 
convenient for the attainment of the purposes of its creation. It is 
necessary to confer in distinct terms in the charter or act of incorpora- 
tion only those powers which the company could not otherwise exercise, 
or those concerning which there might be some doubt. Various powers 
have been at different times declared by the courts to be inherent, and 
to be properly enjoyed by banking associations simply by virtue of 
their creation and existence as such, and for the designated end of 
conducting the banking business. But powers of this nature, being 
based only upon a legal implication, must be used only in a manner 
and for purposes strictly consistent with such restrictions, and in fur- 
therance of such duties as are specifically prescribed by law. To ascer- 
tain what is legitimately within the scope of the business of banking, 
it is proper to refer to the history of banking and the definitions of 
lexicographers. As the business of bankers is part of the law merchant, 
courts judicially notice the universal custom of bankers. The heart 
of the law of banking is that a bank has such powers as are requisite 
for the safe and convenient attainment of the purposes of its incor- 
poration. 

Section 48, of the same volume, says, in effect, that the banking 
powers are those which are either fundamental parts of the business 
or have become so linked with them as to be identified with the exercise 
of the banking franchises. The United States statutes constitute the 
measure of the authority of national banks, and they cannot rightfully 
exercise any powers except those expressly granted, or which are in- 
cidental to carrying on the business for which they are established. 

It is interesting to note that when the power of banks and national 
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banks, in particular, to receive special deposits of valuables, was first 
challenged in this country, the same arguments were advanced that 
are relied upon by defendants. It was declared, then as now, that the 
receiving of these deposits created a bailor-bailee relation between the 
depositor and the bank, and was no part of the banking business, and 
consequently such acts were ultra vires. 


The following able decisions, rendered by courts of high standing, 
contain discussions of the history of special deposits and an analysis 
upon which those courts concluded that the receiving of special deposits 
was and is an integral part of the banking business: Foster v. Essex 
Bank, supra; Pattison v. Syracuse Nat. Bank, supra; First Nat. Bank v. 
Graham, supra. In the Pattison case we are told by counsel for de- 
fendant that banks were without corporate power to receive special 
deposits of valuables for safe-keeping, and that the receipt of deposits 
of that character was wholly outside of and foreign to the business of 
banking. We quote from the opinion written by Mr. Justice Rapallo, 
as follows: 


‘‘A reference to the history of banking discloses that the chief, and 
in some cases the only, deposits received by the early banks, were special 
deposits of money, bullion, plate, ete., for safe-keeping, to be specifically 
returned to the depositor; that such was the character of the business 
done by the Bank of Venice (the earliest bank) and the old Bank of 
Amsterdam, and that the same business was done by the Goldsmiths of 
London and the Bank of England, and we know of none of the earlier 
banks where it was not done. ... The numerous cases in the books 
relating to special deposits in banks, disclose how extensively, even in 
modern times, this business has been and is carried on, and the general 
understanding in respect to it. The very act of Congress under which 
the national banks are organized recognizes the practice, and provides 
for the return of special deposits by national banks, even when required 
to suspend their general business. Section 46 of the act of 1864 pro- 
vides that, in certain events, the banks shall cease to prosecute business, 
‘except to receive and safely keep money belonging to them, and to 
deliver special deposits.’ This provision assumes that such banks will 
receive special deposits, and impliedly recognizes and sanctions their 
so doing, by making express provision enabling them to return them 
at a time when they are prohibited from paying out to depositors fund 
held on general deposit.’’ 


Attention is called to ‘‘Banking Through the Ages’’ by Noble Foster 
Hoggson. It deals with banking from the dawn of history to the 
Napoleonic era. We quote from chapter 2, page 34, on the subject, 
‘Sacred Safe Deposit Vaults of Ancient Greece’’: 


‘‘From Greece, however, came the real inspiration for the safe 
deposit department as we know it today. Unlike Egypt and Babylonia, 
both blessed with strong central governments, Greece was divided into 
many practically independent states and cities which were usually at 
war with one another or with foreign powers. When not at war they 
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were in a constant state of unrest through the activities of opposing 
political factions. 

‘*By sad experience, or perhaps by happy accident, the Greeks dis- 
covered in the Temple the only safe depository which the turbulent 
times afforded, and which usually remained inviolate. The strong re- 
ligious principles of the educated classes, as well as the superstitions 
and fears of the unscrupulous and non-believers combined to create 
about the Temple an atmosphere of greater security than could have 
been attained by any mechanical devices then known. 

‘‘To the Temples of Greece, therefore, one may look for the first 
real safe deposit vaults as well as for the beginnings of the functions 
of our banks of domestic and foreign commerce. On behalf of timid 
or absent owners, the priests of the Temple received money, precious 
stones, silver and gold plate, jewelry, important documents, and prac- 
tically every other form of valuables. 

‘‘For the safeguarding of treasure there were at first no standard 
charges made by the Temple banks, but records show that the obliging 
priests received liberal presents for their conscientious services. Later 
when the Temples safeguarded valuables as a matter of business, they 
made regular and substantial charges and the records indicate that 
they also lent their own funds at interest.’’ 


We read that the same facilities were found in Rome, as follows: 

‘*Ample facilities were furnished by the State for the safe-keeping 
of money and other valuables. Public repositories were maintained 
by the government in which the citizens were given the use of guarded 
safe deposit vaults. The ruins of the buildings used for this purpose, 
some of which are of vast extent, give a very definite idea of the solidity 
of the Roman economic system and the secure and firm foundation 
upon which its wealth was founded.’’ 


The uncontradicted testimony in this case shows that plaintiffs’ 
safe deposit departments and facilities are necessary and integral 
services for their customers and the public generally, and that similar 
facilities are in operation throughout the entire national banking system 
of the country, carrying the unquestioned approval of legality by the 
Comptroller of the Currency, their supervisory authority, as well as 
by Congress. See 12 U.S. C. A., § 24, p. 19, which refers in detail to 
corporate powers of associations, including reference to safe deposit 
boxes, as follows: 

‘Provided, That in carrying on the business commonly known as 
the safe-deposit business the association shall not invest in the capital 
stock of a corporation organized under the law of any state to conduct 
a safe deposit business in an amount in excess of 15 per centum of the 
capital stock of the association actually paid in and unimpaired and 
15 per centum of its impaired surplus.”’ 


National banks are instrumentalities of the federal government not 
subject to state laws which conflict with federal statutes or impair the 
efficiency of such banks: MeCulloch v. Maryland, 4 Wheat. 314 (4 L. 
Ed. 579) ; Davis v. Elmira Sav. Bank, 161 U. S. 275 (40 L. Ed. 700) ; 
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First Nat. Bank v. State of California, 262 U. S. 366 (67 L. Ed. 1030). 
The operation of safe deposit vaults by national banks is within the 
incidental powers granted to such banks by Congress and therefore is 
not ultra vires: 12 U.S. C. A. § 24; Pattison v. Syracuse Nat. Bank, 
supra; First Nat. Bank v. Graham, supra. 

It would seem that safe deposit vaults were fully as necessary an 
adjunct to national banks as the desks and equipment in the foyer of a 
bank to provide for the convenience of customers. The practice initiated 
by the early banks in the temples of ancient Greece and the state- 
protected depositories of Rome grew into a custom which has rolled 
down through the ages to the present time, of which the plaintiff 
national banks are an example. The practice persisted through the 
centuries as incidental to the business of: banking, and in modern times 
is an integral and necessary feature thereof. Special deposits have been 
a factor in the business of banking from the dawn of banking history 
and still holds a place in the banking structure. Today the use of safe 
deposit boxes has largely superseded the entrusting of valuables to 
bank officials for safe-keeping. In early days people had no facilities 
of their own for the protection of their gold, silver and precious stones 
and therefore left their treasures with the bankers, to be protected 
and returned upon request. 

The practice of entrusting valuables to bankers was referred to by 
Mr. John N. Edlefsen in his testimony, as follows: 


‘*Q. Give your reasons why the operation of a safety deposit de- 
partment by a National Bank is a necessary part of its service under 
modern banking conditions. 

‘‘A. Well, it seems to be an integral part of the banking operation 
to give that type of service. Years ago, you may remember, particularly 
in the smaller banks, people left their valuables or bonds and securities, 
insurance policies, in an envelope and gave it to the banker or put it 
in a tin box and asked them to keep it, which was very unsafe, and 
practically all banks have departed from that practice and enforced 
the rule to use safety deposit boxes if people have use for such facilities. 
It was obvious that the old practice of taking care of papers in an en- 
velope was unsafe, as far as the bank was concerned. People generally, 
who may deal in one or all of the departments of the bank, would cer- 
tainly complain if they were told that they couldn’t have safety deposit 
facilities in the same institution; if they were told that they would 
have to go to some other place.”’ 


The receiving of special deposits is now a fully-accepted part of the 
banking business, even though the relation between the depositor and 
the bank is a bailor-bailee relation, rather than the customary banking 
relation of debtor and creditor. See Rodgers v. First Nat. Bank, supra, 
where we read: 

‘‘The phrase ‘special deposits’ has been held to embrace bonds of 


the United States. (Citing cases.) The handling and receiving for 
special deposit of United States bonds and public securities may in 
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their very nature come within or partially within the regular line of 
banking business. It is profitable to banks to be the custodian of their 
depositors’ government securities. The clipping of interest coupons of 
such bonds and their deposit in the bank as money is at least incident 
to the banking business.”’ 


The same convenience as to clipping coupons would exist where people 
kept their government securities in safe deposit vaults and would ac- 
celerate the business of the bank. While for convenience the law of 
warehousemen is applied to the operation of safe deposit vaults, it is 
no more a true warehousing than it is a special deposit, for precisely 
the same reason that the operator of a safe deposit vault has not full 
custody of the property deposited therein, nor does he in most instances 
know of what the property consists. Safe deposit boxes are rented in 
most instances by people who, like the ancients, have valuables, par- 
ticularly securities, which the renters have no facilities for keeping 
safely elsewhere. These securities require periodic attention for the 
cutting of coupons or for sale or exchange, and it stands to reason that 
ordinarily the collection of these coupons will be made through the 
bank in which the safe deposit vault is located, and the sale or exchange 
of securities already owned or the purchase of new securities will be 
made through that bank as a matter of convenience and protection. 
There is no necessity in such cases for the carrying of valuable securities 
from one place to another with the consequent danger of loss. 

The testimony of three bank officials is unanimous to the effect that 
the safe deposit business is quite clearly one of the integral functions 
of banking business, and a bank not having a safe deposit vault would 
find that customers would naturally take their collateral, if they could 
not avail themselves of a safe deposit department in a certain bank, 
where they could have the convenience of a safe deposit department. 
The testimony shows that the operation of a safe deposit vault by a 
bank is a financial service to the bank’s clientele and others, on the one 
hand, and a financial benefit to the bank on the other, plainly showing 
that safe deposit vaults must be considered an integral part of the 
business of banking, even though such operation is not expressly named 
in many definitions of banking. 

Congress has the power, under the Constitution, to provide for the 
administration of government finances in such manner as it may see fit. 
In carrying out this power it has provided for the creation of national 
banks and has made them instrumentalities of the federal government, 
defining their powers and jealously guarding them against any en- 
croachment by state legislation that in the slightest degree affects the 
efficiency of such banks in their federal duties: MeCulloch v. Maryland, 
supra; Davis v. Elmira Sav. Bank, supra; First Nat. Bank v. State of 
California, supra. 


Defendants contend that the powers specifically enumerated con- 
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stitute the full measure of the incidental powers granted to national 
banks. They contend that as Congress is the only source from which 
national banks can acquire authority to engage in certain practices, 
these practices must clearly appear in the enabling statutes, if they 
are to be carried on. If strictly adhered to, this view is too narrow 
and would curtail the privilege of national banks to borrow money, 
when necessary, or operate a collection department or escrow department. 

Time was, perhaps, when the safe deposit vault business would not 
be considered an integral part of the banking business, but in this day 
and age, as the testimony shows, the modern bank is not complete with- 
out safe deposit facilities, just as in earlier times the business of bank- 
ing would have failed in one of its most important phases if the practice 
of receiving valuables for safe-keeping had been eliminated. 

There is embodied in the proviso contained in paragraph 7, § 24, 
Title 12, U. S. C. A., an unquestioned recognition of the safe deposit 
business of national banks as one of its incidental powers. ‘‘Provided, 
That in carrying on the business commonly known as the safe deposit 
business’’ is the language of the proviso. This language recognizes 
the fact which Congress knows, which every banker knows, and which 
the courts and public know, that such safe deposit business is being 
carried on by every important national bank in the entire country. 
This proviso was not a grant of an exclusive power, forbidding the 
exercise of the power in any other manner, but rather it is an extension 
of the power to conduct a safe deposit business, an alternative method. 

In Owensboro Nat. Bank v. City of Owensboro, 173 U. S. 664 (43 
L. Ed. 850), in which the bank brought suit to restrain the city from 
enforcing the collection of a franchise and intangible property tax, the 
court, in granting the injunction, held that a city is without power to 
tax national banks except under the permissive legislation of Congress, 
and that the assessment and attempted collection of any type of tax not 
specially permitted by section 5219, U. S. R. S. was illegal. 

In Austin v. City of Seattle, 176 Wash. 654 (30 P. (2d) 646), the 
city brought criminal procedings for violations of ordinances imposing 
an occupational tax, and at the same time the defendants sought an 
injunction against the city to restrain the enforcement of the ordinance. 
It was urged that the ordinance was invalid because it excepted national 
banks. The court held: 


‘‘Nothing is pointed out and we know of no legislation which at- 
tempts to confer the power to license or tax national banks upon the 
cities of our state.’’ 


The Oregon legislature has enacted the following provisions regard- 
ing taxation of national banks in Oregon: 


‘‘Every national banking association located within the limits of 
this state shall annually pay to the state an excise tax according to or 
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measured by its net income, to be computed, in the manner hereinafter 
provided, at the rate of five per cent. upon the basis of its net income 
for the year 1930, and at the rate of eight per cent. upon the basis of 
its net income for the year 1931 and for each year thereafter.’’ § 69-1303. 

‘The tax referred to in sections 3 and 4 hereof (§§ 69-1303, 69-1304, 
Oregon Code), shall be in lieu of all other state, county and municipal 
taxes, upon the corporations and associations therein mentioned, except 
taxes upon their real property.’’ § 69-1305, Oregon Code 1930. 


Since the statute above set forth specifically declares that the excise 
tax described in section 69-1303, as amended, ‘‘shall be in lieu of all 
other state, county and municipal taxes’’ upon national banks, the 
imposition of this license tax upon national banks for the privilege of 
operating safe deposit vaults is expressly prohibited thereby. 

The city of Portland, acting through its officers and agents, has no 
power to assess and collect this license or occupational tax from plain- 
tiffs, and said ordinance so providing is unenforceable as to plaintiffs, 
for the reasons that the operation of safe deposit vaults is within the 
incidental powers granted to national banks by Congress as an integral 
part of the business of banking; that plaintiffs are instrumentalities of 
the federal government beyond the control of state legislation where 
such legislation, as in the instant case, impairs the efficiency of such 
instrumentalities ; that Congress has restricted state taxation of national 
banks to one of the four methods set forth in section 5219, U. S. R. S. 
(12 U.S. C. A., § 548) ; that such permission does not cover license or 
occupational fees upon any department of said banks’ activities, and 
that the laws of the state specifically prohibit the imposition of a license 
or occupational fee upon national banks. 

It follows that the decree of the lower court should be affirmed. 
It is so ordered. 


WILL MUST BE SIGNED AT THE END 





In re Roughgarden’s Will, New York Surrogate’s Court, Erie County, 
295 N. Y. Supp. 355 





A New York statute (Decedent Estate Law, § 21) provides that 
a will, to be valid, must be subscribed by the testator and attested 
by the witnesses ‘‘at the end of the will.’’ Where any important 
provisions of a dispositive nature are written following the signa- 
ture of the testator or the signatures of the witnesses, the will is 
void and will not be entitled to probate. <A will, consisting of a 
single sheet of paper, was written on one side of the sheet and signed 
at the foot by the testator and the witnesses. On the reverse side 
of the sheet were written further important provisions. This was 





NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1510. 
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subscribed by the testator, but was not signed by the witnesses. It 
was held that the will was not witnessed at the end as required by 
the statute and that, therefore, it could not be probated. 

In a number of other states, including California, Ohio and 
Pennsylvania, there is a statutory provision to the effect that a will 
must be signed at the end. 


Proceeding in the matter of proving the last will and testament of 
Isabelle Roughgarden, deceased, wherein objections were filed. 

Probate denied. 

Howard W. Barrett, of Buffalo, for proponent. 

Templeton, Turnbull & Templeton, of Buffalo (Foster B. Turnbull, 
of Buffalo, of counsel), for contestants. 


HART, S8.—Isabelle Laverty Roughgarden died February 13, 1937, 
leaving a last will and testament which was written on one of the or- 
ordinary printed forms sometimes used for this purpose. It consisted 
of one sheet. On the first page is the following: 


‘‘Last Will and Testament 

‘“‘T, Isabelle Laverty Roughgarden of the Village of Angola in the 
County of Erie and State of N. Y., being of sound mind and memory, 
do make, publish and declare this my last will and testament, in manner 
following, that is to say: 

‘First. I direct that all my just debts and funeral expenses be paid. 

‘‘Second. To my sister Rose Wellington & my Husband Wm. B. 
Roughgarden and Geo. Burrington Sr. be give each two shares as the 
property is divided, My Sister Nellie Clark Four shares under an agree- 
ment we have together to my Nephews & Nieces named below one 
share each Robt. G. Clark, Robert Wellington Anabelle Wellington Roy 
Dawley Leroy Dibble Wallace Dibble Marvin Dibble Marie Ferris 
Robert C. Laverty Gordon S. Laverty Jeanette Laverty 

‘‘Lastly. I hereby appoint Leroy M. Dibble and Robert J. Laverty 
executors of this, my last Will and Testament: hereby revoking all 
former wills by me made. 

‘‘In witness whereof, I have hereunto subscribed my name the First 
day of April in the year One thousand nine hundred and Thirty. 

‘“Tsabelle Roughgarden 

‘“We, whose names are hereto subscribed, do certify, that on the 
Ist day of April 1930 Isabelle Roughgarden the testator, subscribed 
her name to this instrument in our presence and in the presence of 
each of us, and at the same time, in our presence and hearing, declared 
the same to be her last Will and Testament, and requested us, and each 
of us, to sign our names thereto as witnesses to the execution thereof, 
which we hereby do in the presence of the testator and of each other, 
on the said date, and write opposite our names our respective places 
of residence. 

‘‘Robert J. Laverty, residing at Angola, N. Y. 

““Max Feris, residing at Angola, N. Y.”’ 


On the back of the first sheet, in the same handwriting and appar- 
ently with the same pen and ink, is written: 
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‘“‘It is further directed that my old Furniture be divided as my 
Sisters and Brother may agree and that they have access to the premises 
at any time they wish to come and that they_shall not be interfered 
with Any one causing trouble or Litigation to this my last Will shall 
be cut off with (One Dollar) I also direct my Executors to rent the 
property take care of Insurance & Taxes untill such time as they may 
be able to dispose of it to the best advantage I also direct that out of the 
property that My Sisters & Geo. Burrington shall be paid first the rest 
of the property to be divided after paying all the bequests in the same 
manner untill all is sold & divided I also direct that my Sister Nellie 
Clark shall stay at my home untill sold she shall not be caused any 
trouble she is to remain if she so desires. 


‘*{Signed] Isabelle Roughgarden.’’ 


The contestants claim this will is void, not being witnessed at the 
end as required by section 21 of the Decedent Estate Law. 

This court fully realizes that the primary rule governing the in- 
terpretation of wills when admitted to probate, recognizes and endeavors 
to carry out the intention of the testator, but that rule cannot be in- 
voked in the construction of the statute regarding their execution. In 
this connection the courts do not consider the intention of the testator, 
but that of the Legislature. 


There have been cases in which probate has been allowed where the 
matter following the signature of the testator and the signatures of 
the witnesses has been determined to be immaterial and unimportant 
clauses and where the clauses were not dispositive. Such is not the 
instant case, and I am of the opinion that Matter of Field’s Will, 204 
N. Y. 448, 97 N. E. 881, 39 L. R. A. (N. S.) 1060, Ann Cas. 1913 C, 842, 
and Matter of Gibson’s Will, 128 App. Div. 769, 113 N. Y. S. 266, do 
not apply. 

The deceased, by the words following the signature and attestation 
clause, disposes of the furniture, cuts off any of the beneficiaries who 
might attempt to cause trouble or litigation, empowers the executors 
to rent the property, and gives them the power of sale. Surely this 
matter cannot be classed as immaterial, unimportant, or not dispositive. 

As has been often stated, ‘‘the aim of the statute is to prevent fraud. 
To surround testamentary dispositions with such safeguards as will 
protect them from alteration. The provisions ‘is a wholesome one and 
was adopted to remedy real or threatened evils. It should not be 
frittered away by exceptions. While its provisions should not be car- 
ried beyond the policy of the framers of it, that policy should not be 
defeated by judicial construction.’ (Sisters of Charity v. Kelly, 67 
N. Y. 409.)’’ Matter of Conway, 124 N. Y. 455, at page 457, 26 N. E. 
1028, 1029, 11 L. R. A. 796. 

The importance of the reason for the design of the Legislature and 
the desire of the courts to carry out the intent impresses a duty upon 
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the courts of exercising due care in declaring any particular instrument 
of the nature of the one in question validly executed. 

Probate is, therefore, denied. See Matter of Ryan’s Estate, 133 
Mise. 174, 231 N. Y. S. 90, affirmed 252 N. Y. 620, 170 N. E. 166; 
Matter of Conway, 124 N. Y. 455, 26 N. E. 1028, 11 L. R. A. 796. 

Let a decree enter accordingly. 


PLEDGE BY NATIONAL BANK TO SECURE 
PUBLIC DEPOSITS 





Granzow v. Village of Lyons, United States Circuit Court of Appeals, 
Seventh Circuit, 89 Fed. Rep. (2d) 83 





In Illinois a national bank has no power to pledge its assets as 
security for a deposit of public funds. Where a national bank does 
so pledge its assets as security for village funds in Illinois and sub- 
sequently closes, the receiver of the bank will be entitled to recover 
the value of the assets less the dividend to which the village would 
have been entitled as a general creditor of the bank. 


The right of a national bank to pledge its assets as security for 
publie deposits is provided for in the Act of June 25, 1930 (12 U. S. 
Code §90). This statute provides that a national bank may give 
security for public deposits of the same kind as is authorized by the 
law of the state in which the bank is located in the case of state 
banking institutions. A national bank has no power whatever to 
pledge its assets as security for private deposits. 


Suit by Carl L. Granzow, receiver of the First National Bank of 
Riverside, Illinois, against the Village of Lyons, Illinois. From the 
judgment, the plaintiff appeals. 

Reversed with directions. 

Louis B. Stocks and Louis P. Fogarette, both of Berwyn, IIl., and 
Albert E. Hallett, Jr., of Chicago, Ill., for appellant. 

Julius Jesmer, of Chicago, Ill., and Arthur M. Rawers, of Lyons. 
Ill., for appellee. 


LINDLEY, D. J.—Appellant, receiver of a national bank, sued to 
recover from appellee, an Illinois municipal corporation, $17,000, repre- 
senting the difference between the proceeds realized by appellee from 
a sale it made of certain assets of the bank which had been pledged to 
it to secure a deposit of municipal funds and the dividend to which 
appellee would have been entitled on its claim for such deposit as a 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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general creditor. The court allowed appellee’s motion to dismiss the 
suit, and this appeal followed. 

The bank, prior to 1932, received a deposit of municipal funds, 
pledging with appellee, at the latter’s insistence, certain assets to secure 
the deposit. The bank became insolvent and suspended payment June 
27, 1932. Appellant was thereupon appointed receiver. The deposit 
of appellee was then $39,323. 

In due course of administration, both the receiver and the municipal- 
ity, under a misapprehension of the law, agreed that the municipality 
might sell the collateral and apply the proceeds of the sale upon the 
debt. The Comptroller of the Currency approved this agreement, sub- 
ject to approval by the District Court. Appellant thereupon filed his 
petition and secured an order authorizing sale of said assets as agreed. 
The sale was had and application of the proceeds made on the debt. 

Some time thereafter the parties awoke to the fact that these transac- 
tions had taken place under a mutually mistaken view of the law. This 
court in Sneeden v. City of Marion (C. C. A. 7) 64 F. (2d) 721, held 
that in Illinois a national bank does not have the power to pledge its 
assets to secure a deposit of public money; that such pledges are ultra 
vires, void, and recoverable at the suit of the receiver. On certiorari 
granted, the Supreme Court affirmed. 291 U. S. 262, 54S. Ct. 421, 78 
L. Ed. 787. This suit was instituted subsequent to this adjudication 
of the law. 

Under the authorities cited, the pledge was ultra vires. This propo- 
sition the receiver has a right to assert. Nor is the receiver required 
to make restitution by paying the claim in full. The pledge fails be- 
cause illegal and void and the creditor becomes entitled only to a divi- 
dend as a general creditor. Texas & Pacific R. Co. v. Pottorff, 291 U. 8S. 
245, 54 S. Ct. 416, 78 L. Ed. 777. Being void the transaction could not 
be confirmed, ratified, enforced or rendered enforceable by the applica- 
tion of any doctrine of estoppel or otherwise. California Bank v. Ken- 
nedy, 167 U. S. 362, 17 S. Ct. 831, 42 L. Ed. 198; MeCormick v. Market 
Bank, 165 U. 8. 538, 17 S. Ct. 433, 41 L. Ed. 817; Central Transporta- 
tion Co. v. Pullman’s Palace Car Co., 189 U. S. 24, 11 S. Ct. 478, 35 
L. Ed. 55. This is because, not merely that the bank ought not to make 
the contract, but that it could not legally make it. Ratification is im- 
possible if there is no power to contract. Central Transportation Co. 
v. Pullman’s Palace Car Co., 139 U. S. 24, 11 S. Ct. 478, 35 L. Ed. 55. 
And knowledge of the lack of existence of authority is conclusively 
presumed. McCormick v. Market Bank, 165 U. S. 538, 17 S. Ct. 433, 
41 L. Ed. 817. 

The receiver was the agent and administrative officer of the United 
States. In re Chetwood, 165 U. S. 443, 17 S. Ct. 385, 41 L. Ed. 782; 
United States v. Weitzel, 246 U. S. 533, 38 S. Ct. 381, 62 L. Ed. 872. 
Payments voluntarily made by officers of the United States, under a 
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mistake of law, may be recovered. Thus where the Postmaster General, 
through a mistake as to the statutory law relative to payment for carry- 
ing the mails, overpaid the railroad cumpany, which later sued for 
moneys due for services subsequently rendered and the Postmaster 
General sought to set off the previous overpayment, made under mistake 
of law, the Supreme Court affirmed recovery, holding that the govern- 
ment cannot be bound by the actions of its officers under misconception 
of the law under which they have assumed to act, and that the ques- 
tion, in such instances, is whether the recipient may be allowed to re- 
tain the fruits not authorized by law, resulting from an erroneous con- 
clusion by the agent of the government as to the legal effect of the 
particular statute, under or in reference to which he is proceeding, say- 
ing: ‘‘there is nothing in this record to take the case out of the scope 
of the principle that parties receiving moneys illegally paid by a public 
officer are liable ex equo et bono to refund them.’’ Wisconsin Central 
R. R. Co. v. United States, 164 U. S. 190, 17 S. Ct. 45, 52, 41 L. Ed. 
399. See, also, Talcott v. United States (C. C. A.) 23 F. (2d) 897; 
Champ Spring Co. v. United States (D. C.) 38 F. (2d) 988, affirmed 
(C. C. A.) 47 F. (2d) 1. 

Such payments are exceptions to the rule that money paid under 
mistake of law cannot be recovered. A private party may do as he de- 
sires with his own money, but an officer of the United States cannot 
bind his government in making payments contrary to law. Heidt v. 
United States (C. C. A.) 56 F. (2d) 559. It follows, therefore, that 
appellant as receiver had a right to sue and recover what he had illegally 
paid under a mistake of law. 

But it is said that the preferential payments had been made at the 
instance and with the approval of the comptroller. This in no wise 
alters the situation. In Wisconsin Central R. R. v. United States, 
supra, the Supreme Court held the Postmaster General included within 
the class of those whose wrongful payment may be recovered. There 
is no reason why the comptroller should have any greater power to 
bind the government by approving a payment contrary to law. Such 
was the reasoning of the court in O’Connor v. Rhodes, 65 App. D. C. 
21, 79 F. (2d) 146. There the previous payments were recovered, al- 
though they had been made at the instance and with the approval of the 
comptroller. The Supreme Court affirmed in 297 U. S. 383, 56 S. Ct. 
517, 80 L. Ed. 733. A similar recovery was allowed in Mays v. Wilkin- 
son (D. C.) 12 F. Supp. 350. There was and there could have been 
no estoppel as to either the receiver or the comptroller which would 
work a binding effect upon the payment of money made by them as 
United States officers under misapprehension of the law. 

It is asserted, however, that the complaint discloses that the pay- 
ment was approved by the District Court. The language of the com- 
plaint in this respect is ‘‘that an order was duly entered in this court 
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upon petition of plaintiff praying entry of said order authorizing sale 
of said assets.’? There is no showing that at that time the court had 
jurisdiction of any person other than the receiver or that it was deal- 
ing with anything other than an ex parte proceeding. The burden of 
defense is upon appellee; the trial court was bound to accept the aver- 
ments of the complaint, construed most favorably toward appellant. 
The complaint discloses no adjudication as such between the parties and 
we cannot assume that an order of the court entered upon a petition 
of the receiver was one entered wherein appellee was a party and bound 
within the meaning of the doctrine of res adjudicata, until it appears 
that the parties were in court. There is no suit in the legal sense and 
no parties in the legal understanding of the term in such an ex parte 
proceedings,—no adjudication of issues between adversaries. Rather, 
under the language of the complaint, we must assume that the receiver’s 
petition was one such as is ordinarily utilized in procuring authoriza- 
tion of administrative actions by the receiver. No issue was adjudicated. 
34 C. J. 763; Kelley v. Milan, 127 U. S. 139, 8 S. Ct. 1101, 32 L. Ed. 
77; Fifer v. Williams, 5 F. (2d) 286 (C. C. A. 9); Hulse v. Arget- 
singer, 18 F. (2d) 944 (C. C. A. 2); Texas & Pacific R. Co. v. Southern 
Pacifie Co., 137 U. 8S. 48, 11 S. Ct. 10, 34 L. Ed. 614. The order was 
the consequence of consent and not of judgment by the court. Conse- 
quently it could not be treated as res adjudicata. Lawrence Manufac- 
turing Co. v. Janesville Cotton Mills, 138 U. S. 552, 11 S. Ct. 402, 34 
L. Ed. 1005; San Francisco v. Le Roy, 138 U. S. 656, 11 S. Ct. 364, 
34 L. Ed. 1096. 

It follows that the complaint of the receiver, as an officer of the 
United States, for the recovery of money paid under misapprehension 
and misapplication of the statutory law, was sufficient. The motion to 
dismiss should have been denied. The judgment is reversed, with di- 
rections to proceed in harmony with the views herein expressed. 


NEW JERSEY FAIR TRADE LAW CONSTITU- 
TIONAL 





Johnson & Johnson v. Weissbard, Court of Errors and Appeals of 
New Jersey, 191 Atl. Rep. 873 





The New Jersey statute (Laws 1935, §§ 217-13 to 217-17), direct- 
ing resident merchants not to resell trademarked or branded articles 


at less than the price fixed by the producer or owner, is constitu- 
tional. 


A merchant may, if he wishes, remove the trademark or brand 
and sell the goods at his own price. But, under the statute, he may 
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not utilize the good will of the producer or manufacturer without 
complying with the statute which brands as unfair the sale of 
identified goods at a price less than that fixed by the manufacturer 
or producer. 

This follows the decision of the United States Supreme Court in 
the case of Old Dearborn Distributing Corp. v. Seagram-Distillers 
Corp., 57 U. S. Sup. Ct. Rep. 139, which held constitutional the Fair 
Trade Laws of Illinois and California. This decision was published 
in the January issue of the ‘‘Journal’’ at page 9. 


The case of Bourjois Sales Corp. v. Dorfmann, 7 N. E. Rep. 
(2d) 30, in which the New York Court of Appeals held the New 
York Fair Trade Law to be constitutional, was published in the 
May issue of the ‘‘Journal’’ at page 404. 


Suit by Johnson & Johnson and others against Harry Weissbard 
and another, partners, trading as Weissbard Brothers. A motion to 
strike portions of defendants’ answer was denied, and a statute direct- 
ing a resident merchant not to resell trademarked or branded articles 
at less than the price fixed by the producer or owner of such marked 
commodities was held unconstitutional as delegating powers to in- 
dividuals without definite policy and rule of action and as depriving 
retailers of liberty and property without due process of law (120 N. J. 
Hq. 314, 184 A. 783), and complainants appeal. 

Reversed. 

Merritt Lane, of Newark, for appellants. 

Bilder, Bilder & Kaufman, Samuel Kaufman, and Morris M. Schnit- 
zer, all of Newark, for respondents. 


BODINE, J.—The appellants have for years been engaged in the 
production, sale, and distribution of pharmaceutical preparations bear- 
ing distinctive trademarks, brands, or names. They sought to restrain 
the defendants from selling and advertising for sale, or offering for 
sale in their stores products made by appellants for a less price than 
that fixed for resale. Chapter 58, P. L. 1935, p. 140 (N. J. St. Annual 
1935, §§ 217-13 to 217-17), was designed to secure to the appellants 
this right. Our statute is a counterpart of the statute recently adopted 
in many states, notably Illinois (Smith-Hurd II]. Stats. c. 1214, § 188 
et seq.) and New York (Laws N. Y. 1935, ce. 976). 

The Court of Chancery held the act unconstitutional, but this de- 
cision was before the unanimous decision of the Supreme Court of the 
United States holding the Illinois statute constitutional. Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp. (McNeil v. Joseph Triner 
Corporation), 299 U. 8S. 183, 57 S. Ct. 139, 106 A. L. R. 1476. <A read- 
ing of that decision is a complete answer to every argument advanced 
against the statute. Nor do we perceive how the requirements of our 
statute affect interstate commerce. It is a mere direction to a resident 
merchant that he must not resell trademarked or branded articles at 
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less than the price fixed by the producer or owner of such marked com- 
modities. If the merchant would profit by the good will built up by 
the owner or producer he must comply with the requirements of the 
Legislature. He may remove the mark or brand and sell the goods he 
owns at his own price. But he may not utilize the good will of another 
without complying with the statute which brands as unfair the sale 
of identified goods at less than the price fixed by the ‘‘ producer.’’ 

Section 1, subdivision 2 of the Illinois Act (Smith-Hurd IIl. Stats. 
e. 1214, § 188 (2) declared constitutional by the Supreme Court of the 
United States is as follows: ‘‘(2) That the producer or vendee of a 
commodity require upon the sale of such commodity to another, that 
such purchaser agree that he will not, in turn, resell except at the price 
stipulated by such producer or vendee.’’ The words in italics seem 
to have been omitted from section 1, subdivision (b) of our statute 
(N. J. St. Annual 1935, § 217-13 (b), so that the same reads as follows: 
‘“‘That the vendee or producer require in delivery to whom he may 
resell such commodity to agree that he will not, in turn, resell except 
at the price stipulated by such vendor or such vendee.’’ The omission 
results in a somewhat ungrammatical expression by our Legislature, 
but the intent seems perfectly clear and in accordance with the precise 
meaning adopted in Illinois and declared constitutional by the Supreme 
Court of the United States. If for the words to agree we read the words 
an agreement, the meaning is not only clear, but grammatical. The in- 
tent of the act is not to prevent a resale of merchandise, but a destruc- 
tion of the producer’s good will often established at great cost. 

In the case of Bourjois Sales Corporation v. Dorfman, 273 N. Y. 
167, 7 N. E. (2d) 30, 31, the Court of Appeals of New York said: 
“‘Doubleday, Doran & Co., Inc., the publisher, made a contract with 
Doubleday, Doran Book Shops, Inc., a seller and distributor, as to the 
price at which certain books could be sold. Later the publisher sold 
these books to R. H. Macy & Co., without any contract or restriction 
as to price or even a request for a contract. When Macy & Co. under- 
took to sell these books at its own figure, the publisher sought an in- 
junction to compel Macy to sell the books at the price it had fixed with 
the other Doubleday corporation. We thought this to be a clear case 
of unauthorized restriction upon the disposition of one’s own property 
and unconstitutional within former decisions of the United States 
Supreme Court. That court has taken a different view in the case 
above mentioned, Old Dearborn Distributing Co. v. Seagram-Distillers 
Corp., 299 U. S. 183, 57 S. Ct. 139, 106 A. L. R. 1476 (December 7, 
1936). The Illinois Free Trade Act (Smith-Hurd II]. Stats. e. 1214, 
§ 188 et seq.) there under review is similar to our own. The complaint 
in this appeal now before us is in no way different from that before the 
Supreme Court under the Illinois act, so that we feel it to be our duty 
to submit our own judgment to the rulings of the Supreme Court on 
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the Constitution of the United States and the interpretation of its own 
decisions. ’’ 
The decree is reversed. 


ACTION UNDER FAIR TRADE LAW 





Schenley Products Co. v. Franklin Stores Co., Court of Chancery of 
New Jersey, 192 Atl. Rep. 375 





An action under the New Jersey Fair Trade Law, authorizing 
producers of trademarked or branded articles to make valid con- 
tracts fixing the price at which such articles may be resold, must 
be brought by the owner of the trademark or brand, or his agent. 
Such an action cannot be brought by one describing himself as ‘‘the 
sole immediate distributor.’’ 


The New Jersey statute, construed in this decision, was held 
constitutional by the Court of Errors and Appeals of New Jersey 
in the decision preceding this one, Johnson & Johnson v. Weissbard. 


Suit by the Schenley Products Company and another against the 
Franklin Stores Company. On motion to dismiss the bill. 
Bill dismissed. 


Carey & Lane, of Jersey City, for complainants. 
Louis B. Englander, of Newark, for defendant. 


BIGELOW, V. C.—Complainants sue on the statute ‘‘An Act to 
protect trademark owners, distributors and the public against injurious 
and uneconomic practices in the distribution of articles of standard 
quality under a distinguished trademark, brand or name.’’ P. L. 1935, 
ec. 58, p. 140 (N. J. St. Annual 1935, §§ 217-13 to 217-17). Defendant 
moves to dismiss the bill for want of equity. 

The case made by the bill follows: Complainant Schenley Products 
Company is the ‘‘sole immediate distributor’’ of Wilken Family blended 
whisky and other brands of whisky named in the bill, which are pro- 
duced by ‘‘certain distilling corporations affiliated with said Schenley 
Products Company.’’ These other brands I can disregard. Schenley, 
for many months past, has sold Wilken whisky to some fifteen whole- 
salers, one of whom is complainant Gillhaus Beverage Company. Schenley 
“‘suggests’’ to its wholesalers, including Gillhaus, a uniform retail 
price. The current suggested retail price for Wilken whisky is 98 cents 
a pint. Gillhaus, jointly with the other wholesale distributors within 
New Jersey, has entered into agreement with retailers, containing these 
provisions: 
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‘The Retailer shall purchase all his requirements of the liquors 
referred to in Schedule A, only from the Distributors or from whole- 
salers within the state of accredited for said purpose by Schenley. 
The Retailer agrees not to resell said liquors either directly or indirectly 
except at the prices set opposite said liquors on Schedule A, or which 
may be stipulated by Distributors in the future as hereinafter pro- 
vided. .. . The Distributors reserve the right to change the prices 
fixed in Schedule A or any of them at any time, upon ten days’ written 
notice to the Retailer.”’ 





The bill does not name the distributors, other than Gillhaus, who 
have joined in such agreements, or name any retailer with whom they 
have contracted. Neither does it set forth Schedule A mentioned in the 
agreement or state any prices fixed in the schedule, or aver that the 
contracting distributors have changed or set prices in the manner per- 
mitted by the agreement. 

Defendant Franklin Stores Company operates several retail liquor 
stores in Essex County. It advertises and sells Wilken whisky at 77 
cents a pint. Complainants allege that this action of defendant is 
causing, and will cause, them damage, the nature of which is specified. 

Complainants rely primarily on section 2 of the statute (N. J. St. 
Annual 1935, § 217-14) : ‘‘ Willfully and knowingly advertising, offering 
for sale, or selling any commodity at less than the price stipulated in 
any contract entered into pursuant to the provisions of section one 
of this act, whether the person so advertising, offering for sale or selling 
is or is not a party to such contract, is unfair competition and is action- 
able at the suit of any person damaged thereby.’’ 

The first question is whether complainants have the necessary status 
to enable them to prosecute. Of course, suit cannot be maintained by 
a common informer. 


The United States Supreme Court in Old Dearborn D. Co. v. Sea- 
gram Distillers Corp., 299 U. S. 183, 57 S. Ct. 189, 144, 106 A. L. R. 
1476, said of a similar Ilinois statute: ‘‘The primary aim of the law is to 
protect the property—namely, the good will—of the producer, which 
he still owns.’’ And again, the statute interferes ‘‘only to protect that 
good will against injury. It proceeds upon the theory that the sale of 
identified goods at less than the price fixed by the owner of the mark 
or brand is an assault upon the good will, and constitutes what the 
statute denominates ‘unfair competition.’ ’’ The statute (Smith- Hurd 
Ill. Stats. e. 1214, § 188 et seq.) puts price cutting of branded goods 
in the same category with the unlawful imitation of the brand or mark. 
It would seem to follow that the statutory suit can be maintained only 
by one who could bring an ordinary suit for unfair competition ; namely, 
the owner of the good will which the law aims to protect. Neither com- 
plainant appears to have the requisite interest in the name ‘‘ Wilken 
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Family Blended Whisky,’’ or in the good will to which the name is 
incidental. 

Or perhaps the Legislature used the term ‘‘unfair competition’’ in 
a more popular sense. A retailer in Newark whose trade in Wilken 
whisky is diverted to defendant by the low prices offered by the latter is 
damaged by the competition. Could he sue on the statute? However, 
complainants are not in the retail liquor business; defendant competes 
with neither of them. Or perhaps the words ‘‘unfair competition”’ 
should be disregarded. But I need not reach a conclusion here, since 
the bill must be dismissed for reasons now to be stated. 

The statute creates a cause of action only when defendant is selling 
below ‘‘the price stipulated in any contract entered into pursuant to 
the provisions of section one.’’ The bill does not allege that the price 
of 98 cents for Wilken whisky was stipulated in any contract. It merely 
avers that it is the price suggested by Schenley to Gillhaus and other 
wholesalers and is the prevailing price within New Jersey. The contract 
provides that the purchaser will not resell except at prices that may 
be set by the seller in the future. Would a price thus set come within 
the statute? I incline to believe not. The bill does not, however, 
allege that price was set pursuant to the contract. 

While this is an action on the statute and not on the contract, since 
no agreement with defendant is alleged, yet the contract is a vital part 
of complainant’s case. The bill should, but does not, allege who were 
the parties to the contract and when it was made. Obviously, the bill 
is deficient in this respect. 

Lastly, it should be observed that Gillhaus, the only party to the 
contract named in the bill, is not the producer of Wilken whisky and is 
not the owner of that trademark or tradename. Now let me suppose 
that defendant Franklin Products Company, which is the owner of 
several cases of Wilken Family whisky, shall sell some of it under a 
contract by which the buyer agrees not to resell at less than $1.25 a 
pint. Would there arise a cause of action against Gillhaus or anyone 
else who might sell at less than that price? Obviously not. Such a 
construction of the statute would be absurd. The first part of the 
statute (N. J. St. Annual 1935, § 217-13) reads as follows: 


“1. No contract relating to the sale or resale of a commodity which 
bears, or the label or content of which bears, the trademark, brand, or 
the name of the producer or owner of such commodity and which is in 
fair and open competition with commodities of the same general class 
produced by others shall be deemed in violation of any law of the 
State of New Jersey by reason of any of the following provisions which 
may be contained in such contract. 

‘““(a) That the buyer will not resell such commodity except at the 
price stipulated by the vendor.’’ 
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In order to give a reasonable meaning to the act, it is necessary to 
hold that one of the contracting parties must be the owner or the agent 
of the owner of the trademark, brand, or name which is the subject of 
the contract. Gillhaus has no more right to fix a price binding on third 
parties than has defendant. It does not appear that complainant 
Schenley has entered into any price-fixing contracts, but, even if it 
had, that fact would not aid complainants. Schenley is not the pro- 
ducer of any of the whiskies in question or the owner of any of the 
tradenames. Its only alleged qualification is that ‘‘it is the sole im- 
mediate distributor’’ of these whiskies and that they are produced by 
certain corporations affiliated with it. On the Wilken label appears the 
name ‘‘The Wilken Family, Inec.’’ I suppose that corporation owns 
the name. For aught that appears, it is willing to have its whisky sold 
in New Jersey at 77 cents a pint. The words ‘‘sole direct distributor’’ 
and ‘‘affiliated corporations’? have no exact meaning in the law and 
certainly they raise no presumption that Schenley has been authorized 
by Wilken Family, Inc., to dictate the retail price of its product. 

Other questions argued, I need not discuss. 


BANK, AS EXECUTOR, BORROWING FROM 
ITSELF 





Breedlove v. Freudenstein, United States Circuit Court of Appeals, 
Fifth Circuit, 89 Fed. Rep. (2d) 324 





A national bank, acting as executor of a will, has the authority, 
as executor, to borrow from itself, as a banking institution, funds 
for the use of the estate. The bank, acting as executor, is a separate 
entity from the bank doing a general banking business. The bank, 
or its receiver in the case of its closing, may enforce notes given 
for such loans against the estate. 


A dissenting opinion was written by Judge Sibley. He points 
out that the bank, in borrowing from itself, gave notes, bearing the 
highest rate of conventional interest permissible in Texas, namely 
10%, which notes were compounded by renewal every three months. 
The notes also contained a provision for 10% attorney’s fees in 
ease they were placed in the hands of an attorney for collection. 
In so doing, the dissenting opinion reads, ‘‘this executor did a thing 
on its face wrong even if legally possible.’’ 


Suit by Ben Freudenstein, receiver of the Merchants’ National Bank 
of Brownsville, Tex., against E. C. Breedlove, administrator de bonis 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §461. 
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with the will annexed of the estate of F. N. Booth. From a judgment 
for the receiver after trial by the court, the administrator appeals. 

Affirmed. 

F. W. Seabury and E. W. Seabury, both of Bronwsville, Tex., and 
James Q. Louthan, of San Benito, Tex., for appellant. 

F. T. Graham, of Brownsville, Tex., for appellee. 


FOSTER, C. J.—Appellee brought this suit as receiver of the Mer- 
chants National Bank of Brownsville, Tex., to recover on six promis- 
sory notes, executed by its trust officer, representing the trust depart- 
ment of the bank as executor of the will of F. N. Booth. A plea in 
abatement and exceptions or demurrers were overruled. The jury was 
waived and, after the taking of evidence, judgment was entered by the 
District Court as prayed for, a total amount of $15,647.88, which in- 
cluded interest and attorney’s fees as provided for in the notes. The 
assignments relied upon present only this proposition: That the bank 
was not authorized to contract as executor with itself and the notes 
were void for want of two contracting parties. 

The following facts appear from the pleadings: F. N. Booth died, 
leaving a will appointing the Merchants National Bank as executor and 
vesting it with full powers to pay the debts of the estate and sell prop- 
erty, if necessary for that purpose, provide for the education of his 
children, and generally to do any act that he might have done during 
his lifetime. The bank was appointed and qualified as independent 
executor by the probate court of Cameron county in April, 1930, and 
filed an inventory which showed debts of about $14,000 requiring im- 
mediate payment and only about $3,000 in cash. For the purpose of 
administering the estate, from time to time the trust department of the 
bank borrowed from the commercial department on notes executed by 
it as independent executor of the estate of Booth, the notes being signed 
by its trust officer. The bank closed for business on March 24, 1932, 
and John M. Young was appointed receiver by the Comptroller. He 
filed a formal resignation of the bank as independent executor, made 
an accounting, and the bank was discharged. After the resignation of 
the bank, appellant was appointed administrator de bonis non with 
the will annexed in place of the bank The six notes sued on were re- 
newals of other notes previously given and came into the hands of the 
receiver as assets of the bank when it closed. Subsequently, appellee 
became receiver of the bank. Appellant promised to pay the notes, but 
did not do so, and finally formally disallowed them February 27, 1936. 
Thereafter this suit was brought as the notes were about to be barred 
by limitation. 

_It is conceded by appellant that the bank as administrator would 
be entitled to recover for advances made to the estate in a suit in equity. 
It is not suggested that the bank was without authority to borrow money 
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for the benefit of the estate, was guilty of fraud, or that there was want 
of consideration. The sole issue presented is whether the notes were 
valid contracts. 

The bank was granted a special permit to do a general trust busi- 
ness and to act as executor or administrator of the estates of deceased 
persons, under the provisions of the federal statute. 12 U. 8. C. A. 
§ 248 (k). The Texas statute, article 396, subd. 10, Rev. Stat. of Texas 
1925, grants similar authority to the banks of the state. There are 
no federal or Texas decisions on the precise point here presented nor 
does there appear to be any such decisions by other courts. It is plain 
that Congress intended to grant authority to national banks to do a 
trust business in competition with state banks. The authority to act as 
administrator of the estate of a deceased person would be of little value 
if the right of the bank to deal with the estate as an entity were barred, 
as this would seriously interfere with its general banking business. The 
District Court reached the conclusion that the bank, acting as executor, 
through its trust department, was a separate entity from the bank in 
doing its general banking business. We agree with that conclusion. 
The bank was acting as administrator under the authority of the pro- 
bate court, and its acts in that respect were by authority of, and sub- 
ject to, the approval of that court. It was not a free agent to do as it 
pleased and was no lending money to itself in the transactions involved. 
It was lending money to the estate of Booth. We consider it was as 
much authorized to do so when it was itself acting as administrator as 
it would have been had the estate been represented by an individual 
entirely separate and unconnected with the bank. 

The record presents no reversible error. 

Affirmed. 


SIBLEY, C. J. (dissenting).—That the trust department of the na- 
tional bank was a separate entity from the commercial department, so 
that the bank as executor could bindingly contract with itself as banker 
to the advantage of the bank as against its trust, is not, I think, a sound 
proposition. That part of the Federal Banking Laws, 12 U. S. C. A. 
§ 248 (k), which authorizes the Federal Reserve Board ‘‘to grant by 
special permit to national banks applying therefor . . . the right to act 
as trustee, executor, administrator ... or in any other fiduciary ca- 
pacity in which State banks, trust companies, or other corporations 
which come into competition with national banks are permitted to act 
under the laws of the State in which the national bank is located,’’ does 
not authorize the Board to create any new entity, but only to give the 
bank another right. The bank continues to have the same stockholders, 
who are represented by the same directors. If a trust officer is chosen, 
he is a creature of the directors, responsible to them as the cashier or 
any other agent of the bank is. The provisions of the law about segre- 
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gating the assets held by the bank in a fiduciary capacity are only a 
recognition that those assets do not belong to the bank and ought not 
to be commingled with the bank’s own assets, just as an individual 
who is a trustee ought not to mingle the funds of his trust with his own 
funds. The bank can use trust funds in its hands only by putting in 
their place United States bonds or other securities approved, not by 
the bank, but by the Federal Reserve Board. Separate books are kept, 
but only as a convenience in keeping up with this peculiar business of 
the bank, and to facilitate the state authorities in examining into this 
business without examining the commercial banking books. It is pro- 
vided specially that, if the bank should fail, the owners of the fiduciary 
funds may claim them, and shall have a lien on bonds or other secu- 
rities set apart for them ‘‘in addition to their claim against the estate 
of the bank.’’ That is to say, any shortage in the trust accounts is a 
claim against the general assets of the bank like that of any other 
creditor of the bank. The law does not create any separate entity in- 
side the bank, but merely allows the bank to successfully compete by 
doing what state banks are allowed to do. It is probable that Con- 
gress has no authority to create a separate entity to act as trustee or 
executor in the states. That no such thing was done I understand to 
be the basis of the decision in First National Bank of Bay City v. Fel- 
lows ex rel. Union Trust Co., 244 U. S. 416, 37 8S. Ct. 734, 61 L. Ed. 
1233, L. R. A. 1918C, 283, Ann. Cas. 1918D, 1169, upholding this new 
function of a national bank. 

There being but one bank, one set of interested stockholders, repre- 
sented by one board of directors who control all the agents and officers 
of the bank, it is clear that the bank as executor cannot contract with 
nor be sued by itself as bank, any more than an individual executor 
having agents could sue or contract with himself. Every principle of 
trust relationships is against it. The executor of Booth’s estate was 
not the trust officer but the bank itself. If any money was to be made 
or lost by reason of the trust, the bank, not he, made or lost it. In 
borrowing from itself money for the use of the estate, giving negotiable 
notes for it, and promising to pay the highest conventional rate of in- 
terest, 10 per cent., to be compounded by renewal in three months, and 
promising to pay 10 per cent. attorney’s fees in case of default in pay- 
ment and placing the note in the hands of an attorney, ‘‘or if collected 
through the Probate Court,’’ this executor did a thing on its face wrong, 
even if legally possible. If this be a valid contract, the executor, in- 
stead of advancing money as an executor may do when money is needed, 
bringing the advances into his accounts in the probate court and asking 
the legal rate of interest, which in Texas is 6 per cent., has so fixed 
matters that it can make 10 per cent. interest quarterly compounded 
and then by not paying itself can add 10 per cent. attorney’s fees even 
if no more is done than to bring the debt before the probate court for 
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allowance. The law does not sustain transactions which thus oppose 
interest to fiduciary duty. These notes as between the parties and their 
privies are only memoranda of transactions. Probably no limitation 
runs so long as the trust continues, for the very reason that an executor 
cannot sue himself. Glover v. Patten, 165 U. S. 394, at page 405, 17 
S. Ct. 411, 41 L. Ed. 760. But in any case the promises by the trustee 
to pay himself an exaggerated interest and attorney’s fees on an un- 
fair basis are not enforceable at all. Inquiry into these advances ought 
to be made only in connection with the general settlement of the execu- 
tor’s business which was pending in the District Court through removal 
from the probate court. It may turn out that the bank as executor 
owes the trust, in which case this judgment for 10 per cent. interest 
and attorney’s fees would be fantastic. The judgment which is affirmed 
is not consistent with the theory of separate entities on which it was 
rendered; for it is made subject to set-off by any judgment rendered 
against the bank in the general settlement, thus conceding that the 
commercial department which is suing here is the same as the trust de- 
partment which is defending there. The set-off, however, would not 
cure the injustice of the interest and attorney’s fees adjudicated here. 
The suit ought to have been dismissed. 


COMMISSIONS OF BANK AS EXECUTOR 





In re Woods’ Estate, New York Supreme Court, Appellate Division, 205 
N. Y. Supp. 718 





An executor (a bank in this instance) is not entitled to commis- 
sions on the value of unsold real estate, since the title to real estate 
vests in the heirs by operation of law without any act on the part of 
the executor. An executor is entitled to commissions upon the value 
of a mortgage although the same has not been converted into cash. 
Under Section 258-9 of the New York Surrogate’s Court Act, an 
executor who is ‘‘entitled or required’’ to collect rents and manage 
the property from which the rents are received, is entitled to an 
additional commission of 5% from the amount of such rents. 


It is also held in this case that attorney’s fees, amounting to 
$2,900 for services in preparing and filing a final account, which is 
not long or intricate, is excessive. 


Appeal from Surrogate’s Court, Chautauqua County. 

Proceedings in the matter of the settlement of the account of the 
Bank of Jamestown, as executor of the estate of Michael L. Woods, 
deceased, contested by Katherine C. Woods and Romaine Gibson, widow 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §459. 
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and next of kin, and legatees and cestui qui trusts under the last will 
and testament of decedent. From a decree of the Surrogate’s Court of 
Chautauqua County settling the account, contestants appeal. 

Decree modified. 

J. Russell Rogerson, of Jamestown, for appellants. 

John E. Durkin, of Jamestown, for respondent. 


EDGCOMB, J.—The Bank of Jamestown, the executor of decedent’s 
estate, has been allowed full commissions based upon the total value 
of the estate. Going to make up this amount is certain real estate, 
known as the Wintergarden Theatre in the city of Jamestown, ap- 
praised—by whom we are not told—at the sum of $110,000, and a 
mortgage of $33,750 on the Southwestern Theatre. The contestants 
challenge the right of the executor to fees based upon the value of these 
two items. 

Decedent bequeathed the residue of his estate, after the payment 
of his debts and certain specific legacies, to the Bank of Jamestown, 
in trust for certain specified purposes. By an agreement subsequently 
made, and duly approved by the surrogate, the terms of the trust were 
modified in certain respects. The executor is directed, by the final 
decree, to turn the balance of the funds and assets remaining in its 
hands over to itself, as trustee, to be administered and distributed in 
accordance with the terms of the indenture of trust above mentioned. 
Among the assets to be so turned over to the trustee are the Winter- 
garden Theatre and the mortgage above mentioned. Neither has been 
sold or turned into cash; both have been held intact by the executor. 
While the will contained a power of sale, the power was never executed. 
No needs therefor ever arose. The rents from the real estate and the 
interest on the mortgage were collected by the executor, but the identity 
of the property was preserved, and the securities themselves were 
transferred to the trustee. Under these circumstances, is the bank, as 
executor, entitled to commissions on these two items? 

The commissions of an executor are fixed by section 285 of the 
Surrogate’s Court Act. Certain named percentages are allowed ‘‘for 
receiving and paying out’’ specified sums of money. While the mort- 
gage has never been converted into cash, its value is considered as 
money in computing the executor’s commissions. Section 285, subd. 5, 
Surrogate’s Court Act. 

Not so, however, with the real property. Title to it vests by mere 
operation of law, and passes directly without any act on the part of 
the executor. Respondent, therefore, is not entitled to commissions 
upon the value of this unsold real estate. Matter of Salmon’s Ex’rs, 
252 N. Y. 381, 383, 384, 169 N. E. 616; Matter of Wanninger, 120 
App. Div. 273, 105 N. Y. S. 4, affirmed 190 N. Y. 527, 83 N. E. 1133. 

Appellants also object to the additional allowance of $1,058.33, 








626 THE BANKING LAW JOURNAL 


awarded the executor for collecting the rents from the Wintergarden 
Theatre. 

This award was made pursuant to the provisions of subdivision 9 
of section 285 of the Surrogate’s Court Act, which prescribes that. 
where an executor is ‘‘entitled or required to collect the rents of and 
manage the real property, he shall be allowed and may retain five 
per centum of the rents collected therefrom in addition to the com- 
missions herein provided.’’ This extra allowance cannot properly be 
made unless it appears that the executor is entitled or required to do 
two things: (1) To collect the rents; and (2) to manage the prop- 
erty. Appellants urge that the executor is not entitled to this addi- 
tional allowance because it was not entitled to and never did manage 
the theater. 

It appears without contradiction that the bank, in its capacity as 
executor, collected the rents, paid the taxes, interest on the mortgage, 
and insurance premiums, and made some repairs on the building. It 
was not only entitled but required so to do. If the tenant had de- 
faulted on his lease, and had surrendered possession of the property, 
the duty would have devolved upon the executor to find a new tenant. 
Under the power of sale given under the will, the executor, had it been 
necessary to sell the property for the payment of debts, could have so 
done. 

Under all these circumstances, was the executor entitled to manage 
this property within the meaning of subdivision 9 of section 285 of 
the Surrogate’s Court Act, notwithstanding the fact that the theater 
was in the hands of a lessee under a long-term lease? 

The word ‘‘manage’’ is a broad term; in general it means to have 
the subject under one’s control and direction. It is said in City of 
Newburgh v. Dickey, 164 App. Div. 791, 792, 150 N. Y. S. 175, 177: 
‘*Manage and control are somewhat synonymous words. Manage means 
to direct, control, govern, administer or oversee.’’ 

Within the broad definition of the term, it may well be said that the 
executor was entitled to manage this real property. That being so, the 
additional allowance for the collection of these rents must be upheld. 

Contestants also oppose the allowance of $4,400 made the executor’s 
attorney. That the attorney rendered valuable services to the estate 
cannot be doubted. Through his co-operation disputed matters arising 
during the course of the administration were adjusted, and the estate 
was saved expensive and vexatious litigation; no criticism can be made 
of the manner in which he discharged his duties. We would have little 
difficulty in sustaining the award made to him were it not for the fact 
that on July 1, 1936, he rendered an itemized bill to the executor in 
the sum of $1,500 for services to date, and when that bill was paid he 
signed a receipt in which he stated that the money received was ‘‘in 
full payment of balance legal services up to the final accounting.’’ In 
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the final account filed by the executor, and which was either prepared 
or supervised by the claimant, we find an item in Schedule C, expenses 
of administration, as follows: ‘‘ July 7, John E. Durkin, balance services 
up to final acct.’’ This is indicative of the fact that the executor down 
to December, 1936, when the account was filed, did not consider that 
its attorney was entitled to any further pay, except for services in con- 
nection with the final accounting. 

Claimant’s services in connection with the preparation and filing 
of the final account and the judicial settlement were not worth $2,900. 
The claimant makes no suth assertion. The account is not long or 
intricate. No questions were raised on the accounting, except those 
discussed here. In his itemized bill for services performed since July 1, 
1936, most of the matters enumerated have nothing to do with the final 
account or with its settlement. 

If claimant is to be held to his statement in the receipt that the 
payment made on July 7th was in full for services up to the final ac- 
counting, the allowance made by the surrogate cannot stand. 

It is true that a mere receipt is not conclusive evidence against the 
signer, in the sense that it cannot be assailed. <A receipt, which is not 
embodied in a contract, is nothing more than a declaration or admis- 
sion in writing. Ryan v. Ward, 48 N. Y. 204, 208, 8 Am. Rep. 539. 
It is prima facie evidence of the receipt of money for the purpose 
specified, and the burden of qualifying its effect, or attacking its cor- 
rectness, rests on its signer. Danziger v. Hoyt, 120 N. Y. 190, 194, 24 
N. E. 294. 

There is no claim here that the receipt was executed under fraud 
or duress. Claimant’s explanation, by which he seeks to be relieved 
from the effect of his admission in the instrument, is found in the 
statement contained in his affidavit that the services rendered after 
July 1, 1936, were worth much more than $1,500, and that when the 
first bill was presented, and when the receipt was signed, the executor 
anticipated that no further legal work in connection with the estate 
would be required until the final accounting, but that such prediction 
did not turn out to be true. This explanation is not sufficient to ex- 
plain or contradict the receipt, or overcome the prima facie evidence 
which it furnished of the agreement on the part of the claimant that 
the $1,500 which he had been paid would fully compensate him for all 
services up to the time of the final accounting. If the claimant made 
a bad bargain, that was his misfortune. He was not deceived by the 
executor. He knew the situation better than any one else, the executor 
included. If he was unwilling to abide by his agreement, he should 
never have signed the receipt. Even though it may result in his be- 
ing underpaid for his services, he should be required to stand by his 
contract. 

The record is practically silent as to the amount of time spent by 





628 THE BANKING LAW JOURNAL 


the attorney or the work done by him in connection with the final 
settlement, and there is no basis upon which we can determine the value 
of such services. It would seem necessary, therefore, to remit the mat- 
ter to the Surrogate to determine that question. 

For the reasons stated, we think that the decree should be modified 
by reducing the fees of the executor to the sum of $2,811.13, and the 
amount allowed to the attorney for the executor to such sum as the 
surrogate shall determine, after a hearing, to be the fair value of his 
services in connection with the final accounting. The proceeding should 
be remitted to the surrogate to proceed in accordance with this opinion, 
with costs to the appellants payable out of the estate. 

Decree modified in accordance with the opinion, and as modified 
remitted to the Surrogate’s Court to proceed in accordance with the 


Opinion, with costs to the appellants payable out of the estate. All 
concur. 


INVESTMENT BY NATIONAL BANK ON 
BEHALF OF DEPOSITOR 





Louisa National Bank v. Sparks, Court of Appeals of Kentucky, 104 
S. W. Rep. (2d) 223 





The cashier of a national bank agreed that the bank would make 
loans on behalf of a depositor from her checking account, being re- 
sponsible for the loans, and pay interest at a minimum rate. The 
cashier drew a check against the account for $4,000, payable to the 
bank, and took from the bank’s portfolio two notes of $2,000 each 
which the bank had previously discounted. In this action by the de- 


positor to recover the amount, it was held that the depositor was 
entitled to recover. 


In the opinion the court said: ‘‘If this were a case where the 
bank had agreed to loan the money of a depositor and to be respon- 
sible for the loan, and the money had been loaned to a third party, 
it is clear that the transaction would have been beyond the power 


of the bank and the bank would not have been liable on its con- 
tract.’’ 


Suit on contract by Mrs. M. B. Sparks against the Louisa National 
Bank. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

W. D. O’Neal, of Catlettsburg, and A. O. Carter, of Louisa, for ap- 
pellant. 
S. S. Willis, of Ashland, for appellee. 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1015 





A EAE RAT RT 
a laa 


FeSO ETO TT 


SUN BrRCER RS 





AW 


PEI EN TN YH TE SNE TR RS CSS PEE 


SS EMR RE ER ILA SORES SIE 


SENET RCER SoS 


THE BANKING LAW JOURNAL 629 


CLAY, J.—Mrs. M. B. Sparks brought this suit against the Louisa 
National Bank to recover on a contract by which the bank agreed to 
make loans out of her checking account and be responsible for them. 
The bank defended on the ground that the cashier who made the con- 
tract was without authority to make it, and that the transaction was 
ultra vires. To this defense Mrs. Sparks interposed a plea of estoppel, 
based on the ground that the bank received and retained the entire 
benefit of the transaction. By agreement the cause was submitted to 
the court and judgment was rendered in favor of Mrs. Sparks for $4,000 
with 4 per cent. interest thereon from March 21, 1933, subject to a 
credit of $40 as of June 30, 1934. The bank appeals. 

The facts are: In the year 1924 Mrs. Sparks had in the bank a 
balance of approximately $10,000, and was receiving 3 per cent. interest. 
With the view of getting more interest, her son, Dr. Proctor Sparks, 
acting as her agent, approached M. F. Conley, cashier of the bank, and 
Conley agreed on behalf of the bank to reloan Mrs. Sparks’ money and 
pay her 4 per cent. Thereafter Conley drew $4,000 out of Mrs. Sparks’ 
account by the following check: 

‘‘Louisa, Ky. Nov. 29, 1924. 
‘‘The Louisa National Bank. 

‘*Pay to the order of Louisa National Bank $4,000.00 For two notes 
purchased for Mrs. Sparks to be collected for her. Charge to Mrs. 
Alice Sparks.’’ 


The amount of the check was charged to Mrs. Sparks and was re- 
ceived by the bank. On the same day Conley took out of the assets 
of the bank two notes for $2,000 each, which the bank had previously 
discounted. Mrs. Sparks was never advised of the transaction, and 
never heard of the notes until the trial began. On October 10, 1925, 
the cashier sent to Mrs. Sparks a letter evidencing her contract with 
the bank. Omitting the head, giving the name of the bank, the amount 
ef its capital stock, surplus, and undivided profits, and also the names 
of its officers, including that of M. F. Conley, cashier, the letter reads 
as follows: 

‘‘Mrs. M. B. Sparks, Louisa, Kentucky. 

‘‘Dear Madam: This letter is to confirm the arrangement made with 
you about the 1st of December, 1924, for this bank to make loans and 
be responsible for them out of your checking account at this bank to 
the amount of about $4,000.00. Interest from these notes is to be 
credited to your account from time to time and we agree to collect the 
notes and turn the amount of principal back into your account when 
you request. 

‘‘In regard to the amount of interest earned on your checking ac- 
count, it is agreed that it shall amount to not less than four (4) per 
cent. on the average taking into consideration interest credited to your 
account from notes loaned as above stated. 

‘‘Very truly yours, 
‘Louisa National Bank 
‘“By M. F. Conley, Cashier.’’ 
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The 4 per cent. interest was paid regularly until March 1, 1933. 
Thereafter there was only one credit of $40 paid on June 30, 1934. 
Suit was brought after Mrs. Sparks demanded her money and the bank 
refused to pay her check. 

In support of the ruling below, it is argued that, in its final analysis 
the case is simply one where the bank borrowed the money of a de- 
positor, and this it had the power to do. Planters’ Bank v. Sharp, 6 
How. 301, 12 L. Ed. 447; Farmers’ & Merchants’ Bank v. Wisdom, 
226 Ky. 179, 10 S. W. (2d) 846. In view of the fact that the money 
of the depositor was paid to the bank, and the two notes claimed to 
have been purchased were never delivered to the depositor, and she 
was never informed of the transaction, there is much to be said in favor 
of the position. In view of our conclusion, however, that question need 
not be considered. If this were a case where the bank had agreed to 
loan the money of a depositor and to be responsible for the loan, and 
the money had been loaned to a third party, it is clear that the transac- 
tion would have been beyond the power of the bank and the bank would 
not have been liable on its contract. First National Bank v. String- 
field, 40 Idaho, 587, 235 P. 897; Farmers’ & Miners’ Bank v. Bluefield 
Nat. Bank (C. C. A.) 11 F. (2d) 83, certiorari denied 271 U. 8S. 669, 
46 S. Ct. 483, 70 L. Ed. 1142. That, however, is not the case. Other 
elements are present calling for the application of different principles. 
A national bank is liable to the extent that it has received funds or 
benefits from its ultra vires contracts, Michie on Banks and Banking, 
e. 15, § 169, and where the transaction is not absolutely void a national 
bank may be estopped to assert the defense of ultra vires. Logan 
County National Bank v. Townsend, 139 U. S. 67, 11 S. Ct. 496, 35 
L. Ed. 107; California National Bank v. Kennedy, 167 U. S. 362, 17 
S. Ct. 831, 42 L. Ed. 198; Shaw v. National German-American Bank, 
199 U. S. 603, 26 S. Ct. 750, 50 L. Ed. 328. Thus it was held that a 
bank rediscounting notes in reliance on a national bank’s oral guar- 
anty may recover benefits received from the national bank, irrespec- 
tive of the validity of the guaranty. Farmers’ & Miners’ Bank v. Blue- 
field Nat. Bank, supra. And where a national bank to which a con- 
tractor had assigned the amounts to become due under the contract as 
security for advances made by the bank guaranteed payment by the 
contractor for supplies furnished to enable him to complete the con- 
tract, and become entitled under its assignment to an amount exceed- 
ing the guaranteed purchase price, it is liable to pay the guaranteed 
price of the goods from which it has received a benefit in excess of its 
guaranty, even though its guaranty was invalid. First Nat. Bank v. 
J. L. Mott Iron Works, 258 U. S. 240, 42 S. Ct. 286, 66 L. Ed. 598. So, 
too, a national bank which, in pursuance of a previous agreement with 
its debtor that he would devote to the discharge of his indebtedness a 
part of the proceeds of a loan to be obtained by him from another bank, 
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requests the making of such loan, and guarantees its payment at matur- 
ity, must account to the lending bank for the sum which it receives for 
its own use in the execution of the agreement, even though such guar- 
anty is beyond its powers under the national banking statutes. Apple- 
ton v. Citizens’ Cent. Nat. Bank, 190 N. Y. 417, 83 N. E. 470, 32 
L. R. A. (N. S.) 543. In the case of L’Herbette v. Pittsfield Nat. Bank, 
162 Mass. 137, 38 N. E. 368, 44 Am. St. Rep. 354, the cashier of a na- 
tional bank, on behalf of the bank, received a deposit under the agree- 
ment that it was to be invested by the bank in stocks and bonds for 
the benefit of the depositor, and it was held that the bank was liable 
for the return of the money, notwithstanding the agreement on which 
it was received may have been ultra vires. In the case under considera- 
tion, the two notes claimed to have been purchased by the bank for 
the depositor had been discounted by, and were the property of, the 
bank itself. 

It was within the authority of the cashier, who is shown to have 
been the executive officer of the bank, to rediscount the two notes. 
Auten v. U. S. National Bank of New York, 174 U. S. 125, 19 S. Ct. 
628, 43 L. Ed. 920. Had the bank indorsed the notes, it would have 
been liable on its indorsement, and it is not perceived why it, as the 
owner of the two notes, and as incidental to the exercise of its power 
to buy and sell commercial paper, could not have rediscounted them 
and have guaranteed their payment. Thomas v. City Nat. Bank, 40 
Neb. 501, 58 N. W. 943, 24 L. R. A. 263; People’s Bank of Belleville 
v. Manufacturers’ National Bank of Chicago, 101 U. S. 181, 24 L. Ed. 
907; Farmers’ & Miners’ Bank v. Bluefield Nat. Bank, supra. Not 
only so, but even if the bank is not liable on the contract, it received 
and retained the depositor’s money, and, the contract not being malum 
in se, it is liable to the extent it was actually benefited by the transac- 
tion. Gilbert v. Citizens’ Nat. Bank, 61 Okl. 112, 160 P. 635, L. R. A. 
1917A, 740. It follows that the decision of the circuit court was proper. 

Judgment affirmed. 


TAKING CASHIER’S CHECK IN PAYMENT OF 
CHECK 





Nelson v. Christian Reformed Church, Appellate Court of Illinois, 8 
N. E. Rep. (2d) 385 





Where the holder of a check presents it to the drawee bank and 
takes a cashier’s check instead of demanding cash as he is entitled to, 
and the cashier’s check is dishonored because of the closing of the 
bank, the debt for which the check was given is regarded as paid. 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §1141. 
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The holder of the check cannot hold his debtor further liable in any 
way. 


The plaintiff in this case was a contractor who did work in the 
construction of a church for the defendant church corporation. A 
check for the total amount due the plaintiff and other contractors 
was taken by them to the drawee bank. At the bank the plaintiff 
consented to take the bank’s cashier’s check for $3,000, representing 
the amount due him. He then deposited the cashier’s check in his 
own bank and it was later returned by the issuing bank because of 
improper indorsement. Before the cashier’s check could be pre- 
sented again, the issuing bank closed. In this action it was held 
that the plaintiff, by accepting the cashier’s check, instead of in- 
sisting upon cash, hgd discharged the defendant church corporation 
from liability on its debt. 


Complaint in equity, to foreclose a claimed mechanic’s lien, by Gust 
O. Nelson against the Christian Reformed Church of Evergreen Park, 
Ill., a corporation, ete. From a decree sustaining exceptions to the 
report of a master, which recommended a decree in plaintiff’s favor, 
and dismissing the bill, plaintiff appeals. 

Affirmed. 

Tage Joranson, of Chicago, for appellant. 

Litsinger, Healy, Reid & Bye, of Chicago, for appellee. 


O’CONNOR, J.—Plaintiff filed his complaint in equity to foreclose 
a claimed mechanic’s lien for $3,000 on the church property. The 
evidence was taken by a master who made upon his report recommend- 
ing a decree in plaintiff’s favor. Exceptions were sustained to the 
report by the chancellor, the bill dismissed, and plaintiff appeals. 

The record discloses that defendant desired to build a church and, 
on March 16, 1931, entered into a contract for the construction of it 
with Axel R. Berg and Albin P. Berntson, copartners doing business 
as Berb & Berntson. The contract price was $23,767. The mason work 
was sublet by the contractors to plaintiff, Gust O. Nelson, for which he 
was to be paid $12,307. Other subcontracts were let, the work pro- 
gressed, and payments were made on account by the church. June 5, 
1931, the architect representing the church made an estimate of the 
work done by the general contractors and two subcontractors, the total 
amount being $6,500, $3,000 of which was due to plaintiff, $1,500 to 
subeontractor Waddington, and $2,000 to the general contractors, Berg 
& Berntson, and on that day the church made its check payable to the 
order of the general contractors for $6,500 drawn on the State Bank of 
Beverly Hills, located at Ninety-Fifth street and Ashland avenue, and 
they and the two subcontractors were notified to appear at the archi- 
tect’s office on the following day, Saturday, June 6, 1931, to receive 
their money. All the parties appeared as requested. It was explained 
that the $6,500 was to be divided, as above stated, between the general 
contractors and the two subcontractors. Thereupon mechanic’s lien 
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waivers were executed by the parties, respectively, and delivered to 
the architect, and the check was then delivered to the general contractors 
who, together with the plaintiff, Nelson, and the subcontractor Wad- 
dington, went to the Beverly bank to get the money; they reached the 
bank, the check was presented, and after some discussion all parties 
agreed to take cashier’s checks for their respective amounts in lieu of 
money, and such checks were then issued—one to plaintiff for $3,000, 
one to Waddington for $1,500, and one to the general contractors for 
$2,000. Upon receiving the checks each of the three parties signed a 
receipt, which was delivered to the general contractors, showing that 
they had been paid. Thereupon plaintiff went to his own bank, Chicago 
City Bank and Trust Co., on Sixty-Third street, indorsed the cashier’s 
check by writing his name on the back of it, and deposited it in that 
bank; the check went through the regular banking channels, but when 
it was presented Monday morning to the Beverly bank payment was 
refused, apparently on the ground that the indorsement was improper 
because plaintiff’s signature had not been guaranteed by the Chicago 
City Bank & Trust Co. The check was returned to that bank June 10th, 
when the following indorsement was put on the check: ‘‘Credited to 
the Account of The Within Named Payee Endorsement Guaranteed 
Chicago City Bank & Trust Co.’’ Apparently it was again presented 
for payment on June 11th to the State Bank of Beverly Hills, but at 
that time that bank was closed and the check was not paid. Afterward 
plaintiff filed his verified petition in the circuit court of Cook County 
in the proceeding brought by the auditor for liquidation of the Beverly 
bank, seeking to have his claim for $3,000 allowed as a preferred claim. 
The court held the claim was not preferred and it was allowed as a gen- 
eral claim; afterward plaintiff was paid $300 on the claim by the re- 
ceiver, for which amount he gave credit. 

June 29, 1931, after the Beverly bank closed, the church borrowed 
$25,000 from the Peoples Trust & Savings Bank of Chicago, securing 
payment by a mortgage on the church property, and this money was 
paid out from time to time by the Peoples Bank. September 21, 1931, 
plaintiff filed his claim for a mechanic’s lien with the clerk of the 
circuit court. Prior to that time, on July 31, 1931, the church delivered 
to plaintiff an order on the Peoples Trust & Savings Bank for $307, 
which was due him for work done after June 6, 1931, but this check 
was not cashed because it was tendered in full of all of plaintiff’s claims. 

There is other evidence in the record, but which, we think, it is 
unnecessary to refer to in the decision of this ease. 

Plaintiff contends that, under section 27 of the Mechaniec’s Lien Law 
(Smith-Hurd Ill. Stats. e. 82, § 27), the church was required to make 
payment to him direct of the moneys it owed him, instead of to the 
general contractors. This is wholly immaterial under the facts in this 
case because all of the evidence shows it was entirely agreeable to 
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plaintiff that the check which was made payable to the general con- 
tractors be delivered to them, and that plaintiff, with the general con- 
tractors and the subcontractor Waddington, go to the bank on which 
it was drawn to get their money. 

A number of other contentions are made by plaintiff as to whether 
the cashier’s check for $3,000 which he received at the Beverly bank 
was payment of his claim, but we think it unnecessary to go into a 
discussion of the arguments made by plaintiff and defendant on these 
points because it is clear that, if the payee of a check accepts from the 
drawee bank something in place of cash when there is sufficient money 
in the bank to pay the check, the transaction is regarded as payment of 
the check and the drawer discharged. Section 187, Negotiable Instru- 
ments Act, section 209, chapter 98, Smith-Hurd IIl. Stats., paragraph 
209, chapter 98, Ill. Rev. Stats. 1935; McCarty Bros. v. Fort Dearborn 
Bank, 208 Ill. App. 282; 5 Ruling Case Law 498; 21 Ruling Case Law, 
pp. 67, 68; Berg v. Federal Reserve Bank of Minneapolis, 55 N. D. 406, 
213 N. W. 963, 52 A. L. R. 988; Merchants’ Nat. Bank of N. Y. v. 
Samuel (C. C.) 20 F. 664; Loth v. Mothner, 53 Ark. 116, 13 S. W. 594; 
People ex rel. Port Chester Savings Bank v. Cromwell, 102 N. Y. 477, 
7 N. E. 413; State Bank v. Mid-City Bank, 295 Ill. 599, 129 N. E. 498, 
12 A. L. R. 989. 

Section 187 (N. I. L.) Smith-Hurd Ill. Stats. ¢. 98, § 209, provides: 
‘‘Where the holder of a check procures it to be accepted or certified, 
the drawer and all indorsers are discharged from liability thereon.’’ 

In McCarty Bros. Case, 208 Ill. App. 282, it was held that, where 
the holder of a check procures it to be accepted or certified, the drawer 
is discharged from liability thereon. 

In Metropolitan Nat. Bank of Chicago v. Jones, 137 Ill. 643, 27 
N. E. 533, 12 L. R. A. 492, 31 Am. St. Rep. 403, it was held that, if the 
holder of a bank check, instead of demanding its payment, obtains its 
certification by the bank, he will thereby discharge the drawer of the 
check from all liability, and its presentment on the next business day 
after its issue and nonpayment will not in any manner revive the 
drawer’s liability. The court there, after citing Daniel on Negotiable 
Instruments, said (137 Ill. 634, at pages 639, 640, 27 N. E. 533, 534, 
12 L. R. A. 492, 31 Am. St. Rep. 403) : 


‘Tf, then, the holder on making presentment of the check instead 
of demanding and receiving payment, has the check certified and retains 
it in his possession, he enters into a new and express contract with the 
bank not within the scope of the legal relations of the parties, nor 
within the presumed intention of the drawer. . . . The transaction, as 
between the holder and the bank, is substantially the same, in legal 
effect, as though the holder had received payment, and had deposited 
the money with the bank, and received a certificate of deposit there- 
ao 

‘““As between the bank and drawer, certification has the same effect 
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as payment, the funds representing the amount of the check being just 
as effectually withdrawn from the control of the drawer, and the in- 
debtedness from the bank to the depositor created by the deposit being 
just as effectually satisfied to that amount in one case as in the other.”’ 


In 5 Ruling Case Law it is said (pp. 498, 499): ‘‘It is the sole 
function of a check to effect the transfer of money. None of the parties 
to the instrument can be deemed to contemplate payment in anything 
else than money, and whenever a check is presented against funds on 
deposit to meet it, which the drawee is then ready and willing to deliver, 
the contract of the drawer has been fulfilled. .. . The drawer having 
funds to his credit, the drawee has a right to assume that the payee will, 
upon presentation, exact in payment precisely what the check was given 
for, and that he will not accept, in lieu thereof, something for which 
it had not been drawn. It is certainly not within his contemplation 
that the payee should, upon presentation, instead of requiring the cash 
to be paid, accept at the drawer’s risk a check of the drawee upon some 
other bank or banker.’’ 

In 21 Ruling Case Law, in discussing the question of ‘‘ Delay in Pre- 
senting Substituted Check,’’ it is said (p. 69): ‘‘The true rule seems to 
be that when a creditor accepts from a bank its check in payment of a 
check given by his debtor, the debtor is discharged both on his check 
and on the indebtedness for which it was given. In such a case the 
utmost diligence in collecting the substituted check can only mean that 
diligence which results in payment, and therefore if the substituted 
check is not paid the creditor has not exercised the diligence required.’’ 

In Berg v. Federal Reserve Bank of Minneapolis, 55 N. D. 406, 213 
N. W. 963, 52 A. L. R. 988, it was held that the legal obligation of a 
bank is to pay its customers’ checks in money, but this obligation may 
be waived by the holder of the check; and where, upon presentment of 
a check, the holder accepts a draft in payment thereof, the check is paid, 
and the drawer discharged from all liability thereon. Following the 
opinion is an exhaustive annotation which is entitled, ‘‘Discharge of 
drawer or indorser of check by holder’s acceptance therefor of some- 
thing other than money.’’ And it is there said, ‘‘It is a general rule, 
well supported by authority, that if the payee of a check, or his agent, 
accepts from the drawee bank something else in place of cash, as a draft 
on another bank, or a deposit slip or credit, when the drawee holds 
funds of the drawer sufficient to pay the check, and would pay it in 
eash if demand therefor were made, the transaction will be regarded 
as a payment of the check, and the drawer discharged.’’ And a num- 
ber of authorities are cited in support of this rule. It is there further 
said that, if instead of demanding and receiving cash, the payee or 
holder of a check has it certified by the drawee bank, the drawer of the 
check is discharged. 

In State Bank v. Mid-City Bank, 295 Tll. 599, 129 N. E. 498, 12 
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A. L. R. 989, it was held that under the Negotiable Instruments Act, 
where the holder of the check procures it to be certified, the drawer 
and all indorsers are discharged from liability thereon and the drawee 
alone becomes liable for payment. 

In the instant case the evidence all shows that, when plaintiff, the 
general contractors, and the subcontractor Waddington appeared at the 
Beverly bank on June 6th with the check of the church for $6,500, it 
was agreed by all, including plaintiff, that, in lieu of the parties receiv- 
ing cash from the bank, they agreed to take certified checks; that when 
these certified checks were issued and delivered by the Beverly bank, 
the church, the drawer of the check, was discharged under the au- 
thorities above cited. ; 

From what we have said it follows that the decree of the Superior 
of Cook County is correct, and it is affirmed. Decree affirmed. 


DEDUCTING FROM LEGACY SUMS 
ADVANCED TO SON 





Old Colony Trust Co. v. Underwood, Supreme Judicial Court of Massa- 
chusetts, 8 N. E. Rep. (2d) 792 





A woman loaned money to her son, the latter agreeing in writing 
to repay it and that the sum ‘‘shall be regarded as an advance to 
me in the event of the death’’ of the testatrix before repayment. 
After the loan was outlawed by the statute of limitations, the mother 
made a will leaving a legacy to the son. Upon her death it was held 
that the amount paid to the son could not be regarded as an ‘‘ad- 
vancement’’ and as such deducted from his legacy. 


9 


An advancement may be defined as a gift of real or personal 
property by a parent to a child in anticipation of the share of the 
estate which the child would be entitled to upon the death of the 
parent. The value of the advancement is charged against the child’s 
share. The doctrine is applicable to intestate estates only; it is 
founded upon the theory that a parent is presumed to intend that 
all of his children shall share equally in his estate, not only in what 
remains at the time of his death, but also in what came from him 
to the children by way of gift during his lifetime. The process of 
making the shares of the distributees equal, by taking into account 
gifts received by each distributee during the lifetime of the intestate, 
is frequently described by the phrase ‘‘bringing the estate into 
hotchpot.’’ 


In order that a payment of money or a transfer of property by 
a parent who afterwards dies intestate may constitute an advance- 
ment, it is necessary that there be a complete and irrevocable gift. 
As stated in one case: ‘‘It does not involve the elements of legal 
obligation or future liability on the part of the party advanced, 
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but is a pure and irrevocable gift, and must result from a complete 
act of the intestate in his lifetime, by which he divests himself of 
all property in the subject, though in some cases, and under some 
circumstances, it may not take effect in possession until after the 
intestate’s death.’’ Harley v. Harley, 57 Md. 340. 


The matter of advancements is regulated in most states by stat- 
ute. These statutes vary widely in their provisions. Some of the 
statutes use the term ‘‘child,’’ while others use the term ‘‘issue’’ 
or ‘‘descendant,’’ in describing the persons who may take advance- 
ments or who may be made to account for gifts in receiving their 
distributive share of the estate. In some instances the statutes con- 
cerning advancements are made applicable to gifts of both real and 
personal property ; in others the statute limits advancements to gifts 
of one of these classes of property only. The statutes of some states 
provide that no gift or transfer shall constitute an advancement 
unless expressed or charged as such in writing by the donor, or 
acknowledged as such in writing by the donee. 


Petition for instructions by the Old Colony Trust Company, as ad- 
ministrator with the will annexed of the estate of Ruth H. Tompson, 
against Anne T. Underwood and others. From an adverse decree, Ed- 
ward S. Tompson appeals. 

Affirmed. 

H. H. Ham and K. L. Pease, both of Boston, for Nahum Ward 
Tompson. 

D. M. Hill, D. M. Hill, Jr., and E. A. Neiley, all of Boston, for 
Edward S. Tompson. 


QUA, J.—In 1916 and 1917 the petitioner’s testatrix, Ruth H. 
Tompson lent to her son Nahum Ward Tompson sums of money ag- 
gregating $15,000, which Nahum Ward Tompson agreed in writing to 
repay to her with interest. In the same instruments he agreed that 
said sums ‘‘shall be regarded as an advance to me in the event of the 
death of Ruth H. Tompson before payment.’’ No part of these sums 
has ever been repaid. At the time the loans were made Mrs. Tompson 
had no will, her heirs at law would have been her three children, who 
in fact survived her, and she would have left an estate of not less than 
$200,000. In 1932 Mrs. Tompson executed a will, since admitted to 
probate, wherein among other dispositions she gave legacies of $5,000 
each to her daughter Anne T. Underwood and to her son Edward S. 
Tompson and a legacy of $4,000 to her son Nahum Ward Tompson 
and divided the residue equally among the three children. She died in 
1935. At that time her estate did not exceed $30,000, and the specific 
devises and legacies practically exhausted it. She never brought action 
to collect the sums lent. The agreements of Nahum Ward Tompson 
to repay these sums were in her safe deposit box at the time of her 
death. 

The question at issue is whether the respondent Nahum Ward Tomp- 
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son is entitled to receive the share in his mother’s estate given to him 
by her will or whether his interest in her estate is wiped out by reason 
of his indebtedness to her incurred in 1916 and 1917. 

The appellant, Edward S. Tompson, concedes that as the testatrix’ 
right of action for the money lent had been barred by the statute of 
limitations before her death, there is no debt now due from Nahum 
Ward Tompson which can be set off as such against the legacies pay- 
able to him. Allen v. Edwards, 136 Mass. 138. But the appellant con- 
tends that the debts originally created by the loans are now, after Mrs. 
Tompson’s death, by the terms of the agreements, to be regarded as 
advancements which in that character are to be charged against the 
bequests to Nahum Ward Tompson. 

If we assume that the agreements were intended to create, and could 
create in this way, both debts and advancements, it does not follow 
that effect should be given to that intent now, when the result of so 
doing would be to destroy in considerable part the dispositions con- 
tained in the testatrix’ will, which was made long afterwards and which 
contains no suggestion that the share of Nahum Ward Tompson is to 
be reduced by the amount of the outlawed loans. It is held with great 
unanimity that the doctrine of advancements, in the accurate use of 
that word, applies only in the event of intestacy, and that where the 
person making the advancement later makes a will containing provisions 
in behalf of the person to whom the advancement has been made, but 
not in any form of words preserving to the estate the benefit of the 
advancement, the will must be presumed to have been made with full 
knowledge of what had gone before and is therefore the final and 
controlling expression of the testator’s purpose, and the legacies con- 
tained in it are not to be reduced by the amounts of the former ad- 
vancements. Bowron v. Kent, 190 N. Y. 422, 83 N. E. 472; In re 
Farmers’ Loan & Trust Co., 180 App. Div. 876, 168 N. Y. S. 414; In 
re Estate of Hayne, 165 Cal. 568, 574, 133 P. 277, Ann. Cas. 1915A, 
926; In re Estate of Vanderhurst, 171 Cal. 553, 558, 154 P. 5; Grigsby 
v. Grigsby, 98 Colo. 489, 56 P. (2d) 1318; In re Estate of Hall, 132 
Iowa, 664, 110 N. W. 148; Gulley v. Lillard’s Ex’r, 145 Ky. 746, 141 
S. W. 58; Kuhne v. Gau, 138 Minn. 34, 163 N. W. 982; Gibson v. John- 
son, 331 Mo. 1198, 56 S. W. (2d) 783, 88 A. L. R. 369; Clark v. Clark, 
125 Or. 333, 267 P. 534; In re MeKibbin’s Estate, 207 Pa. 1, 56 A. 62; 
Hayes v. Welling, 38 R. I. 553, 568, 96 A. 843; Harper v. Harris 
(C. C. A.) 294 F. 44, 32 A. L. R. 727. The matter seems to have re- 
ceived little discussion in this commonwealth. Decisions which have 
touched upon it are in accord with the foregoing statements. Jones v. 
Richardson, 5 Mete. 247, 253; Bacon v. Gassett, 13 Allen, 334, 337, Tay- 
lor v. Taylor, 145 Mass. 239, 14 N. E. 101; Jaques v. Swasey, 153 Mass. 
596, 27 N. E. 771, 13 L. R. A. 566. See G. L. (Ter. Ed.) ¢. 196, §§ 3-8. 

It has been said, however, that the person receiving a gift or pay- 
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ment may bind himself: by agreement to apply it on account of a legacy 
which is subsequently to be made in his behalf, so that to repudiate 
such agreement would be a fraud on his part. Jaques v. Swasey, 153 
Mass. 596, 27 N. E. 771, 13 L. R. A. 566. We think that the present 
ease falls within the general rule and not within the exception last 
mentioned. The agreements do not refer to any will or legacy which 
Mrs. Tompson was to make in reliance thereon, and it does not appear 
that any will was then contemplated. Mrs. Tompson could dispose of her 
estate as she saw fit. Her course in not collecting any part of the loans 
for over fifteen years, allowing them to outlaw, and then making a 
will wherein she gave Nahum Ward Tompson a legacy of $4,000 and 
a nominal interest in the remainder of her estate with no mention of 
the loans of $15,000 was a strange course to take, if she intended still 
to have the loans regarded as advancements. 

We conclude that Nahum Ward Tompson is entitled to receive the 
gifts made to him in the will without charging the loans against them. 
Costs of this appeal as between solicitor and client are to be at the dis- 
cretion of the probate court. 

Decree affirmed. 


SAVINGS DEPOSIT IN TRUST 





Cutts v. Najdrowski, Court of Chancery of New Jersey, 191 Atl. Rep. 867 





A resident of New Jersey opened an account in a New York 
savings bank in his name in trust for his brother. After the de- 
positor’s death, the surviving brother claimed that the passbook had 
been left with him for safekeeping and that he was to receive what 
was left in the account upon the depositor’s death. It was held 
that the survivor was not entitled to the deposit. The transaction 
was void as a testamentary gift; such a gift can be made only 
through the medium of a valid will. 


In so holding, the court decided that the rights of the parties 
should be determined by the laws of New Jersey and not by the 
laws of New York. Under the New York law, a deposit of this kind 
would create a presumption that an absolute trust had been created 
as to the balance on hand at the time of the depositor’s death. 


Bill by Lydia Cutts, administratrix of the estate of Leon Najdrowski, 
deceased, and others, against Joseph Najdrowski, also known as Joseph 
Nider, and others. On bill, ete., and on final hearing. 

)rder for complainants. 

Rospond & Rospond, of Newark, for complainants. 

George E. Cutley, of Jersey City, for defendants. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Fdition) §429. 
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EGAN, V. C.—On February 27, 1936, Leon Najdrowski died in 
the city of Jersey City, county of Hudson. He left him, surviving, a 
sister of the whole blood, Apolonja Jankowska, who resides in Poland; 
a half-brother, the defendant Joseph Najdrowski, who resides in Jersey 
City; a half-sister, Frances Speed, who resides in Elmsford, N. Y.; 
and a half-sister, the complainant Lydia Cutts, who resides in Taber- 
nacle, N. J. 

The decedent in his lifetime opened a bank account in his own name 
in the Williamsburgh Savings Bank in the City of New York. There 
was on deposit in the account the sum of $6,155.96. On July 16, 1932, 
he had the account changed to read ‘‘Leon Najdrowski Int. for Joseph 
Najdrowski.’’ Joseph Najdrowski named in that account is the de- 
fendant. On March 5, 1936, after the death of Leon, Joseph, the de- 
fendant, withdrew the balance of $6,148.34, then remaining in the 
account; out of that sum he paid the funeral expenses of Leon. On 
the same day, March 5, 1936, he deposited, from the amount withdrawn, 
the sum of: $5,500 in a joint account with his wife, Augusta Najdrowski, 
the defendant, in the Fifth Ward Savings Bank of Jersey City. 

The complainant Lydia Cutts was subsequently appointed adminis- 
tratrix of Leon’s estate. The bill filed by her seeks an accounting, and 
the imposition of a trust on the funds in the bank account of Joseph and 
Augusta Najdrowski in the Fifth Ward Savings Bank of Jersey City. 

The complainant contends that, at the time the account was changed 
in the Williamsburgh Bank, both Leon and Joseph resided in the city 
of Jersey City, and, since the situs of an inter vivos trust of personalty 
is in the domicile of the creator, the law of New Jersey governs and 
decides the title to the funds. This contention is disputed by the de- 
fendants. They say that the situation in the instant case is within, 
and controlled by, the principle laid down in Re Totten, 179 N. Y. 112, 
71 N. E. 748, 752, 70 L. R. A. 711, 1 Ann. Cas. 900, which, inter alia, is 
as follows: ‘‘A deposit by one person of his own money in his own name 
as trustee for another, standing alone, does not establish an irrevocable 
trust during the lifetime of the depositor. It is a tentative trust merely, 
revocable at will, until the depositor dies or completes the gift in his 
lifetime by some unequivocal act or declaration, such as delivery of 
the passbook or notice to the beneficiary. In case the depositor dies .. . 
the presumption arises that an absolute trust was created as to the 
balance on hand.’’ 

The complainant directs attention to the case of Swetland v. Swet- 
land, 105 N. J. Eq. 608, 149 A. 50, 52, affirmed 107 N. J. Eq. 504, 153 
A. 907, in which Vice Chancellor Berry, inter alia, said: 


“‘Tt is contended that the rule as to testamentary trusts has no ap- 
plication to trusts created inter vivos. The reason for the rule with 
respect to testamentary trusts is based upon the fact that personal 
property has its situs at the domicile of the owner. Mobilio sequuntur 
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personam. And a testamentary disposition of personalty must be in 
accordance with the laws of testator’s residence and domicile at the 
time the will becomes effective. Murphy v. Morrisey & Walker [99 
N. J. Eq. 238, 132 A. 206]. The same reasoning which results in that 
rule suggests that the validity and situs of trusts inter vivos are de- 
termined by the law of the domicile of the settlor or creator at the 
date of the execution of the trust instrument... . 

‘‘But the safer rule, it seems to me, is to hold that the situs of an 
inter vivos trust of personalty is at the domicile of the creator because 
‘mobilia sequuntur personam.’ By the application of this rule there 
seldom can be any difficulty of construction or conflict of authority.”’ 


The Swetland Case, in some respects, seems to be in conflict with 
the opinion rendered by Vice Chancellor Stevens in Fiocchi v. Smith 
(N. J. Ch.) 97 A. 283, and the opinion of Vice Chancellor Fallon ex- 
pressed in Hudson Trust Co. v. Holt, 115 N. J. Eq. 34, 169 A. 516. 

It is my belief that the law of the domicile controls in this case— 
the Jersey City residence of the late Leon, and of the defendant Joseph. 

A witness for the complainant, Mrs. Adamkiewicz, said that on the 
day of Leon’s death, she and Joseph were in Leon’s apartment, and 
Joseph made a search in the apartment for the bank book, and found 
it in Leon’s trunk, from which he took it and placed it in his pocket. 

It appears that Leon lived alone in an apartment rented to him by 
Mrs. Adamkiewicz; he lived amid squalid surroundings. He failed to 
provide himself with the ordinary necessities of life. He purchased 
articles of food that were cheap and of an inferior quality. He bought 
sour milk which he sweetened with sugar. He lived in a miserly way. 
Though he had been in poor health for quite a period, his death was 
sudden and unexpected. His dead body was discovered in an upright 
position in a chair in his apartment. Joseph was summoned, and when 
he arrived at Leon’s apartment after the death of Leon, Mrs. Adam- 
kiewiez, then and there present, suggested that the police be notified. 
That was done. Police Officer Lazarus appeared in response to the 
notification. He testified for the complainant. He said that Joseph 
admitted to him that he found Leon’s bank book in Leon’s trunk in the 
apartment on the day of Leon’s death. 

Shortly before Joseph’s name had been added to the account in the 
Williamsburgh Bank, in the year 1932, Leon had been ill. At that time 
a conversation took place between them, in the course of which, Joseph 
told Leon ‘‘if something happens to you, I will not bury you.’’ When 
Leon recovered from that illness, the account in the Williamsburgh 
Bank was changed to both names. Joseph admitted that the change 
of names in the account took place after Leon’s illness in 1932. There 
was also testimony on the part of witnesses for the complainant, who 
are disinterested, that Leon said ‘‘Joseph would divide the money be- 
tween all sisters and brothers’’; and that ‘‘Joe will take care of it and 
divide the money.”’ 
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Joseph, in the course of his testimony, said that the decedent had 
left the bank book with him for safekeeping; that he was to get ‘‘ what 
was left when Leon died.’’ That statement would indicate that the 
gift was testamentary, and since it failed to comply with the statute 
of wills, it is void. Nicklas v. Parker, 69 N. J. Eq. 743, 61 A. 267, 
affirmed 71 N. J. Eq. 777, 71 A. 1135, 14 Ann. Cas. 921; Travers v. 
Reid, 119 N. J. Eq. 416, 182 A. 908. Joseph’s own testimony has the 
effect of destroying his contention that it is a gift inter vivos, because 
his statement clearly indicates that the gift was not to be presently 
effective. Thatcher v. Trenton Trust Co., 119 N. J. Eq. 408, 182 A. 
912, 913. In that case, the court said: ‘‘There is in the instant case no 
evidence of any such unequivocal act or declaration ; no additional facts 
whatever, beyond the mere opening of the account in that way, in 
anywise tending to prove the declaration of a trust. The fact that 
decedent ‘transmitted knowledge of these accounts’ to complainant does 
not so tend; it is quite barren of evidential force one way or another 
as to decedent’s intent. On the other hand, the fact that she made 
withdrawals from these accounts, from time to time (presumably for 
her own use and benefit, since there is nothing to show otherwise), is 
evidence tending to indicate that she had not intended to establish a 
presently effective trust.’’ 

The defendant relies, to some extent, upon the law enunciated in 
the case of Hudson Trust Co. v. Holt, supra. I do not, concede that 
the principles there expressed can overcome the opinion of the court 
of Errors and Appeals in sustaining the observations of Vice Chancellor 
Berry as stated in Swetland v. Swetland, supra. As to testamentary 
trusts, personal property has its situs at the domicile of the owner; 
and ‘‘the situs of an inter vivos trust of personalty is at the domicile 
of the creator because ‘mobilia sequuntur personam’,’’ (movable prop- 
erty follows the person). 

The application of the law expressed in Hudson Trust Co. v. Holt, 
supra, and Fiocchi v. Smith, supra, is questioned by the court in 
Hasbouck v. Martin, 120 N. J. Eq. 96, 183 A. 735, 737, in which the 
court said: ‘‘What was the nature and operation of the trusts created? 
The answer to this question depends somewhat on whether the law of 
this state or the law of New York (Tax Law [Consol. Laws ec. 60] § 220 
et seq.) controls. It was held in the chancery suit that the law of New 
York controls. The correctness of this holding seems at least open to 
doubt, inasmuch as the appellate courts both in New Jersey have affirmed 
the principle that the situs of a trust of personalty created inter vivos 
is in the state of the domicile of the donor and the law of that state 
determines the validity of the trust. Swetland v. Swetland, 105 N. J. 
Eq. 608, 149 A. 50, affirmed 107 N. J. Eq. 504, 153 A. 907; Second 
Nat. Bank of Paterson v. Curie, 116 N. J. Eq. 101, 172 A. 560.’ 

It cannot be assumed, nor presumed, that the decedent gave the 
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proceeds of the bank account to his brother Joseph. The burden rests 
upon Joseph to establish by convincing evidence that it is a gift. His 
evidence, measured by New Jersey standards, supported by innumerable 
decisions, shows that he has failed to do so. Madison Trust Co. v. Allen, 
105 N. J. Eq. 230, 147 A. 546; Reeves v. Reeves, 102 N. J. Eq. 436, 
141 A. 175; In re Coyle’s Estate, 154 A. 744, 9 N. J. Mise. 158; Stines 
v. Carton, 98 N. J. Eq. 415, 129 A. 261. 


‘‘The mere opening of an account by decedent in his name ‘in trust 
for Margaret Specht’ is not sufficient, without more, to establish the 
declaration of a presently effective trust. ‘There must be some un- 
equivocal act or declaration clearly showing that an absolute gift or 
trust was intended.’’’ Thatcher v. Trenton Trust Co., supra. In the 
instant case I find ‘‘no evidence of any such equivocal act or declaration ; 
no additional facts whatever, beyond the mere opening of the account 
in that way, in anywise tending to prove the declaration of a trust.’’ 


I am not persuaded by the testimony of Joseph that he kept the 
bank book in his home, and that when Leon wanted to withdraw money 
from the account, he would walk from his home to Joseph’s home, some 
distance away, and ask for the book. That story does not ring true, 
when you visualize Leon’s condition, enfeebled by sickness; his par- 
simonious conduct, and love of money indicated by his acts of economy 
and expenditures; the search by Joseph for the bank book in Leon’s 
apartment; the declarations of Leon that Joseph would divide the fund 
among the brothers and sisters; and all the other facts and circum- 
stances in the case. 

IT shall advise an order as prayed for in the bill. 


PURCHASER OF STOLEN BONDS 





State Bank of Benkelman, Neb., v. Iowa-Des Moines National Bank & 
Trust Co., Supreme Court of Iowa, 273 N. W. Rep. 160 





A bank, which purchases stolen negotiable bonds in good faith 
and for the full market value, may hold them as against the real 
owner. The fact that the owner has sent out notices, giving the 
numbers of the bonds and stating that they were stolen, to various 
banks, including the one by which the bonds were purchased, is not 
sufficient to put the purchasing bank upon notice where the repre- 
sentative of the purchasing bank testifies that the notice never came 
to his attention. 


There are a number of other cases holding this same point. This 
means that the sending out of notices giving the numbers of stolen 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §'569. 
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bonds does not afford as much protection as one might think. The 
rule is that a bank may acquire a valid title to stolen bonds which 
it purchases although, before the purchase, it has received notice of 
the fact that the bonds were stolen. The bank may not, however, 
wrongfully close its eyes to the notice, or resort to trick or artifice 
to avoid knowledge of its contents, or purposely forget it. The bank 
must act in good faith. 


There is one case, at least, which holds to the contrary. The case 
is Northwestern National Bank v. Madison State Bank, 242 Ill. Ap- 
peals 22. 


In this case it appeared that the plaintiff bank, having been 
robbed of certain securities, mailed to more than 9,000 banks and 
bond houses, including the defendant bank, printed notices of the 
robbery which contained an itemized list of the stolen securities and 
identified them by serial numbers and otherwise. With each notice 
was enclosed a printed form of acknowledgment addressed to the 
plaintiff. A clerk in the defendant’s employ, whose duty it was 
to open and distribute all mail and to deliver notices such as this to 
an assistant cashier, stamped the acknowledgment with the name 
of the defendant bank and mailed it to the plaintiff. The clerk 
failed to notify any officer of the defendant bank that the notice had 
been received and testified at the trial that he did not recall the 
transaction. 


Four months after the notice was received, the defendant re- 
ceived certain of the stolen securities as collateral on an account 
previously opened by an impostor. The officers wre represented 
the defendant bank bank in the transaction were undware of the 
notice until after the bonds had been received. The plaintiff brought 
an action to recover the bonds and it was held that he was entitled 
to recover for the reason that, under § 52 and § 56 of the Nego- 
tiable Instruments Law, the defendant was not a holder in due course 
of the bonds. 


Section 52 of the statute, referred to above, enumerates the quali- 
fications of a holder in due course of a negotiable instrument, one 
of which is that the holder must have received the instrument with- 
out notice of any defect in the title of the person negotiating it. 
And § 56 provides that, to constitute notice, the person receiving 
the instrument must have had actual knowledge of the defect or 
knowledge of such facts that his action in taking the instrument 
amounted to bad faith. The holding was to the effect that the de- 
fendant had actual knowledge as a result of having received the 
plaintiff’s circular. 


The sections of the Negotiable Instruments Law, referred to 
above, are given verbatim in the following opinion, in which a dif- 
ferent conclusion was reached on a similar statement of facts. 


An action to recover the value of certain United States Liberty 
bonds claimed to have been owned and in the possession of the plain- 
tiffs and, after being stolen from the Lincoln National Bank & Trust 
Company, purchased by the defendants, Iowa-Des Moines National 
Bank & Trust Company and the Iowa-Des Moines Company. At the 
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close of the plaintiffs’ testimony a verdict was directed for the defend- 
ants. Plaintiffs appeal. 

Affirmed. 

Harding, Ruffeorn & Jones and H. W. Hanson, all of Des Moines, 
for appellants. 

Clark, Byers, Hutchinson & Garber and J. B. Weaver, all of Des 
Moines, for appellees. 


ANDERSON, J.—The State Bank of Benkelman is a corporation 
organized under the laws of the state of Nebraska and is the successor 
of the Max State Bank situated at Benkelman, Neb. The Lincoln Na- 
tional Bank & Trust Company is a banking corporation organized and 
existing under the laws of the United States with its principal place 
of business in the city of Lincoln, state of Nebraska. The defendant, 
Iowa-Des Moines National Bank & Trust Company, is a banking cor- 
poration organized and operating under the laws of the United States 
with its principal place of business in the city of Des Moines, Iowa, 
and the defendant, Iowa-Des Moines Company, is a Delaware corpora- 
tion having its offices with its codefendant, the Iowa-Des Moines Na- 
tional Bank & Trust Company, in the city of Des Moines. 

The plaintiffs’ petition alleges that on the 17th day of September, 
1930, the Lincoln National Bank & Trust Company had in its custody, 
care, charge, and control certain Liberty bonds of the United States 
of America, said bonds being the property of the plaintiff, State Bank 
of Benkelman, and of the value of $17,700; that on that date the Lin- 
coln Bank was robbed and among the moneys and securities stolen were 
the Liberty bonds owned by the Benkelman Bank; that later some 
$6,000 of these bonds were sold by Dewey Berlovich to the Iowa-Des 
Moines National Bank & Trust Company, or to the Iowa-Des Moines 
Company, and later the remainder of said bonds were sold to the 
same company by Victor J. Silliman Co., Ine., a bond and security 
broker of the city of Des Moines. The plaintiffs further allege that 
prior to the sale of the said bonds to the defendant, Iowa-Des Moines 
National Bank & Trust Company, the Lincoln National Bank & Trust 
Company had notified the Des Moines Bank fhat the bonds were stolen 
from the Lincoln National Bank & Trust Company and in such notice 
the numbers and series of the bonds were given. 

The defendants, lowa-Des Moines National Bank & Trust Company 
and the Iowa-Des Moines Company, which will hereafter be referred to 
as the Des Moines Banks, admitted the purchase of the bonds but denied 
all the other allegations of plaintiffs’ petition and allege that they 
purchased the bonds without notice of any infirmity or defect of title; 
that such purchase was for a valuable consideration, in good faith, and 
that it acquired title to said bonds as a bona fide purchaser in due 
course of business. 
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There are three principal questions to which we will direct our at- 
tention: First, as to whether there is any competent evidence in the 
record as to whether the bonds in question were in the possession of the 
Lincoln Bank and were stolen from it as alleged by plaintiffs; second, 
whether there is any competent evidence in the record to sustain the 
allegation in the petition that the bonds in question were owned by 
the Benkelman Bank; and, third, whether the Des Moines Bank was a 
bona fide, good faith, purchaser of said bonds for full value in the regu- 
lar course of business and without notice of any defect in the title of 
the sellers, and without any knowledge as to any defect in the title 
that would put it on inquiry. 

As to the first of the above propositions, the plaintiffs’ evidence 
consisted of the testimony of a Mr. Barkley, who was a director of the 
Lincoln Bank, to the effect that from an examination of the books of 
the Lincoln Bank, nine days subsequent to the robbery, he and two 
ladies made up a list of the bonds which they: assumed were stolen, 
that is, the bonds were shown by the books of the Lincoln Bank to have 
been in its possession before the robbery and were not in its possession 
thereafter. The books or records of the Lincoln Bank, however, were 
not produced upon the trial, and we have only the conclusion of Mr. 
Barkley and the other witnesses as to what the books and records of 
the bank contained. 

The testimony of this witness shows that there were two people in 
the Lincoln Bank, and others, who had access to the safe where the 
securities were kept. Barkley’s testimony was corroborated by that 
of witnesses, Miss Dougan, and Mr. Selleck, an employee or officer of 
the Lincoln Bank. 

As to the second proposition, above stated, ownership of the bonds 
in the Benkelman Bank was attempted to be proven by the introduction 
of five vouchers or depositor’s certificates issued by the Lincoln Bank 
to the Max State Bank (the predecessor of the Benkelman State Bank). 
These certificates were all in the following form, with the exception of 
the numbers and amounts of the bonds described therein: ‘‘Safe keep- 
ing certificate. Not negotiable. Memorandum of property deposited 
for safe keeping with Lincoln State National Bank, Lincoln, Nebraska. 
This certifies that the Max State Bank, Max, Nebraska, has deposited 
for safe keeping the following described property to be delivered upon 
the order of the depositor or legal representative or attorneys on the 
return of this certificate. This bank will give to property left for safe 
keeping the same care that it does to its own property, but beyond 
that does not assume responsibility.’’ Then follows a list of the bonds 
and the certificate is signed ‘‘Lincoln State National Bank, by D. A. 
Wachter, Ass’t Cashier. Signature of Depositor, Max State Bank, 
F. G. Stilgebouer, Pr.’’ 

It will be noted that there is nothing in the foregoing ‘‘safe keep- 
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ing certificate’? which in any way indicates that the bonds so deposited 
were the property or owned by the depositor, Max State Bank. And 
this is the only evidence attempting to show ownership of the bonds 
by the plaintiff, Benkelman State Bank. It is not claimed that the 
Lincoln Bank owned any of the bonds involved in this action. No 
officer or other person connected with the Benkelman State Bank was 
called as a witness, and there is absolutely no testimony in the record 
other than the depositor’s certificates, above mentioned, even suggest- 
ing that the Bengelman Bank was the owner of any bonds deposited in 
the Lincoln Bank, or that any bonds belonging to the Benkelman Bank 
were included in the property taken in the robbery. 

As to the third proposition, stated above, the record shows, by the 
plaintiffs’ own witnesses, that the bonds in question were purchased by 
the Des Moines Bank bond and securities department from two of its 
regular customers in its regular course of business, and that it paid 
in cash full market value for such bonds, and only profited by the 
transaction to the extent of the small regular commission charged in 
such transactions. It is claimed by appellants, and their testimony 
sustains the claim, that subsequent to the robbery a list of the bonds 
claimed to have been stolen was prepared by employees of the Lincoln 
Bank and a notice containing such list, showing numbers and amounts 
together with a statement that they had been stolen, was mailed to 
the various national banks, including the Iowa-Des Moines National 
Bank & Trust Company, and that such notice was mailed prior to the 
time of the purchase of the bonds by the Des Moines Bank. The testi- 
mony of a Mr. Keyes, plaintiffs’ witness, shows, however, that he was 
the sole and only person in charge of the bond department of the Des 
Moines Bank and the person who admitted purchasing the bonds in 
question; that he had never received or heard of such notice and list 
of stolen bonds at the time he purchased the same, and that he had 
no knowledge or notice of any kind at the time of such purchase of 
any defect in the title of the sellers in and to said bonds. 

Section 9517 of the Code in determining the rights of the holder in 
due course of negotiable paper, provides: ‘‘A holder in due course 
holds the instrument free from any defect of title of prior parties, 
and free from defenses available to prior parties among themselves, 
and may enforce payment of the instrument for the full amount thereof 
against all parties liable thereon.’’ And Section 9516 of the Code de- 
fines what constitutes notice of defect. The latter section is as follows: 
‘“‘To constitute notice of an infirmity in the instrument or defect in 
the title of the person negotiating the same, the person to whom it is 
negotiated must have had actual knowledge of the infirmity or defect, 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.’’ 

In the light of the quoted sections, Keyes must have had knowledge 
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of the defect in the title of Silliman Company and Berlovich, or knowl- 
edge of such facts that would put him on inquiry, and that his action 
in taking the bonds amounted to bad faith. On the contrary, it is shown 
that Keyes had no knowledge or notice. He paid the full cash value 
for the bonds purchased by him. No part of the purchase price was 
applied to any indebtedness of the sellers to the defendant bank. There 
is no evidence of any favor due or to be shown from the bank to either 
of the sellers. 
In the case of Graham vy. White-Phillips Co., 296 U. S. 27, 56 S. Ct. 
21, 22, 80 L. Ed. 20, 102 A. L. R. 24, an action had been brought to re- 
cover the value of stolen bonds where notice had been given and re- 
ceived by the purchaser, and after quoting the Illinois Negotiable In- 
strument Law (Smith-Hurd Il. Stats. c. 98, §§ 72, 76) containing the 
same provisions as in quoted sections 9516 and 9517, the Supreme 
Court of the United States said, ‘‘The court below rightly concluded 
that the narrow question is this: ‘Did appellant have actual knowledge 
of the infirmity or defect, or knowledge of such facts that its action 
in taking the instrument amounted to bad faith?’ It ruled that, as a 
purchaser of negotiable instruments in good faith, before maturity and 
for a valuable consideration, respondent should be protected against 
a charge of bad faith which has no fact support other than the receipt 
of a notice circulated generally among dealers which stated that cer- 
tain bonds of a large issue had been stolen.’’ 
~ And in the case of Hess v. Mortgage Co., 198 Iowa, 1365, 201 N. W. 
91, 92, this court said, ‘‘The record discloses no facts of circumstances 
from which actual knowledge on the part of the officers of appellee 
bank of the fraud charged may be inferred. This being true, the 
issues reduce themselves to one proposition; that is, does the record 
show knowledge on the part of the officers of appellee of such facts or 
circumstances as made the purchase of the notes an act of bad faith? 
Actual knowledge of just what facts and circumstances will render 
the purchase of a negotiable instrument an act of bad faith is not sus- 
ceptible of precise designation. The term ‘bad faith,’ as used in the 
statute, is the direct opposite of ‘good faith,’ and means actual knowl- 
edge of such facts and circumstances as would charge a reasonably 
prudent business man with bad faith and dishonest motives in purchas- 
ing the paper. . . . The cases are uniform in their holding that mere 
negligence, knowledge of suspicious facts and circumstances, or failure 
to inquire into the consideration is insufficient to charge a holder of 
negotiable paper with bad faith in its procurement.’’ Citing Arnd v. 
Aylesworth, 145 Iowa, 185, 123 N. W. 1000, 29 L. R. A. (N. S.) 638; 
Vaughn v. Johnson, 20 Idaho, 669, 119 P. 879, 37 L. R. A. (N. 8S.) 
816; Shultz v. Crewdson, 95 Wash. 266, 163 P. 734; Marion Nat. Bank 
v. Harden, 83 W. Va. 119, 97 S. E. 600, 6 A. L. R. 240; Everding & 
Farrell v. Toft, 82 Or. 1, 150 P. 757, 160 P. 1160; Burnham Loan & 
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Inv. Co. v. Sethman, 64 Colo. 189, 171 P. 884, L. R. A. 1918F, 1158; 
Gigoux v. Moore, 105 Kan. 361, 184 P. 637; Link v. Jackson, 158 Mo. 
App. 63, 1389 S. W. 588; Morris v. Muir, 111 Mise. 739, 181 N. Y. S. 
913; Pierce & Gamet v. Live Stock National Bank, 213 Iowa, 1388, 239 
N. W. 580. 

In Merchants’ National Bank v. Trust Co., 258 Mich. 526, 242 N. W. 
739, 743, 85 A. L. R. 350, the court held that one may purchase stolen 
negotiable bonds and acquire valid title as a holder in due course, al- 
though before the purchase, notice of the theft had come to him; but 
he may not willfully close his eyes to the notice, or resort to trick or 
artifice to avoid knowledge of its contents, or purposely forget it. He 
must act in good faith. And in criticizing a case in the Illinois Court 
of Appeals (Northwestern Nat. Bank v. Madison State Bank, 242 IIl. 
App. 22), the Michigan case further held, ‘‘As far as we have been 
able to determine, this case [Illinois case] stands alone. It estops the 
purchaser from showing good faith at the time the bonds are acquired. 
It makes notice of theft conclusive evidence of mala fides. It overlooks 
the well-established rule that, though one has received actual notice, 
if by forgetfulness or negligence he does not have it in mind when he 
acquires the bonds, he may still be a good-faith purchaser.’’ The doe- 
trine announced in the Michigan case was approved by the Supreme 
Court of the United States in Graham v. White-Phillips Co., supra. 

In the case of Des Moines Sav. Bank v. Arthur, 163 Iowa, 205, 143 
N. W. 556, 560, Ann. Cas. 1916C, 498, this court said, ‘‘Only the presi- 
dent of the bank testified to the absence of notice that the note had been 
paid, and it is argued that, as the other officers might have been aware 
of this, purchase without notice was not proven. But, according to the 
witness, the transaction was with him, and, though his evidence may 
not have established the absence of notice conclusively, it was sufficient 
to justify the finding that the bank was without notice in acquiring the 
paper. Arnd v. Aylesworth, 145 Iowa, 185, 123 N. W. 1000, 29 L. R. A. 
(N. S.) 638; Bennett State Bank v. Schloesser, 101 Iowa, 571, 70 N. W. 
705. Conceding then that Shriver negotiated the papers in breach of 
faith, . . . and therefore that burden of proof to show want of notice 
was on plaintiff, . . . such burden was met, and plaintiff rightly held 
a holder of the note in due course. The cause is remanded for the 
entry of a decree in harmony herewith.’’ 

While no officer or employee of the bank other than Mr. Keyes tes- 
tified in this case, Mr. Keyes definitely stated that he had no notice or 
knowledge of any infirmity in the title of the sellers of the bonds in 
question and knew of no such notice having been received by the de- 
fendant bank. And we conclude that the testimony of this witness, 
produced by plaintiff, was sufficient to show want of notice; and under 
the pronouncement of the United States Supreme Court, above men- 
tioned, even the receipt of the notice circulated generally among dealers 
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would not be sufficient to show bad faith upon the part of the purchaser. 

There are many errors relied upon by the appellants for reversal. 
The principal ones are that the court erred in sustaining the defend- 
ants’ motion for a directed verdict and in effect holding that the record 
failed to show that either of the plaintiffs were the owner or possessor 
of any of the bonds in question; that the court erred in holding that the 
Des Moines bank was the owner in good faith, for valuable considera- 
tion, of the bonds in question, without notice, and in due course of 
business; and that the court erred in holding that there was no bad 
faith on the part of the Des Moines Bank in the purchase of the bonds 
in question. 

Other errors are assigned as to the court’s refusal to admit testi- 
mony as to the notorious and underworld character of the man Berlo- 
vich, but there was no basis for the introduction of this testimony. The 
fact, if it was a fact, that Berlovich was a notorious underworld char- 
acter, would not be sufficient to put the purchaser of these bonds upon 
notice or inquiry, under the record in this case. The record shows that 
Berlovich was a regular customer of the defendant bank having a de- 
posit therein and an account with the bank and having in the past had 
similar bond and security transactions with the defendant bank. Other 
errors are assigned as to the refusal of the court to admit other testi- 
mony, and we have examined all of such assignments and find no error 
and no merit therein. 

It is our conclusion that the record at the time the motion to direct 
a verdict was made and sustained did not warrant a submission of this 
ease to the jury, and that the court did not err in sustaining defend- 


ants’ motion, for a directed verdict. An affirmance necessarily follows. 
Affirmed. 


LIABILITY OF BANK FOR NEGLIGENCE 





Wells v. Citizens National Bank of Collingwood, Supreme Court of 
New Jersey, 192 Atl. Rep. 91 





A bank is under no obligation to maintain a watchman or guard 
over steps leading to the front door of the bank, for the purpose of 
preventing children from playing on such steps and preventing 
possible injuries to customers of the bank. 


In this case the plaintiff, a customer of the defendant, having 
gone to the bank on business, was leaving by way of a flight of out- 
side steps leading to the banking rooms. At the moment several 
children were playing on the steps and, in some way, they tripped 
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the plaintiff, causing her to fall and sustain injuries. It was held 
that the bank was not liable for the plaintiff’s injuries. There was 
no evidence tending to show that the bank had any notice of the 
existing danger, arising out of the presence of the children on the 
steps, or any evidence that the children had been playing there on 
the day of the accident for a sufficient length of time to have af- 
forded the bank a reasonable opportunity to put a stop to the 
playing. 


Action by Evelyn V. Wells against the Citizens National Bank of 


Collingswood. From a judgment of nonsuit, the plaintiff appeals. 
Affirmed. 


Walter S. Keown, of Camden, for appellant. 
Carroll & Taylor, of Camden (Walter R. Carroll, of Camden, of 
counsel), for respondent. 


BROGAN, C. J.—The trial court ordered a nonsuit at the end of 
the plaintiff’s case, and the plaintiff appeals from such judgment. 


The testimony offered in support of the plaintiff’s claim for money 
damages, for personal injuries suffered by her, tended to establish that 
on September 21, 1934, she was a customer of the defendant bank; 
that there is a flight of six or seven stone steps leading up from the 
sidewalk to the banking room of the defendant and that the bank had 
installed an iron handrail or banister, in the center of the steps, running 
up and down, as an aid to those entering or leaving the premises; that 
on the afternoon of the day in question, as the plaintiff was leaving the 
defendant’s premises, having gone there on business usual to a depositor, 
several children were playing on the steps and one of them, while swing- 
ing on this handrail or banister, struck or tripped the plaintiff, causing 
her to fall and suffer injury; that the children were playing on the 
steps when she entered the bank; and that she had often seen children 
runing up and down the steps of the bank, playing on other occasions, 
as well as swinging on the rail. 

Another witness, Miss Brooks, testified that children used to play 
there every day, and the police officer on traffic duty at that point which 
is opposite a school building, likewise saw the children playing on the 
steps, in the morning before school started, at the noon recess, and after 
school was dismissed in the afternoon. 

The court nonsuited on the theory that the happening complained 
of was one that, from the circumstances, could not reasonably have been 
foreseen by the defendant. 

In the briefs before us, it is argued that the appellant was an invitee 
and, as such, was entitled to assume that the premises would be main- 
tained in a reasonably safe condition for those who used the building. 
With that contention we agree. 

It is next argued that there was sufficient evidence from which a 
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jury might find the defendant was negligent and that the negligence 
was the proximate cause of the injury. It is not contended that there 
was any negligence in the construction of the steps or the placing of the 
handrail, but it is argued that the presence of the children playing on 
the steps and around the handrail constituted a menace to those enter- 
ing or leaving the bank, and that the defendant had had constructive 
notice of the fact that children played there and that this constituted 
actionable negligence. 

The court, before granting the nonsuit on the ground mentioned 
above, stated that in its opinion the bank had had constructive notice 
of the fact that the children were wont to play there. As to this, the 
only proof in the case is the testimony of Miss Brooks, who said one 
could see these steps and railing ‘‘from the center of the bank when 
you go in.’’ But, passing that, we do not believe that as a matter of 
law the defendant bank, in the discharge of its duty to use reasonable 
care for the safety of those using its premises, was obliged to maintain 
a watchman or guard over the steps so that children would neither tarry 
nor play on the steps or about the handrail. To hold that it had such 
duty would be to burden it with a degree of care that the law does not 
place upon it. 

In the cases upon which appellant relies to maintain its theory of 
liability, the facts are materially different. For instance, in Exton v. 
Central R. Co., 62 N. J. Law, 7, 42 A. 486, 56 L. R. A. 508, the plain- 
tiff was injured in the railroad station close to the baggage room by 
cabmen who were indulging in ‘‘horseplay.’’ The facts of that case 
are similar to those in Flint v. Norwich Transp. Co., 34 Conn. 554, Fed. 
Cas. No. 4,873, which case is referred to in Miller v. West Jersey, etc., 
R. Co., 71 N. J. Law, 363, 59 A. 13. In Stark v. Great Atlantic & 
Pacific Tea Co., 102 N. J. Law, 694, 133 A. 172, plaintiff was injured 
in the store of the defendant by its negligence in having a defective 
floor board in the premises. We do not perceive how the cases support 
the appellant’s position. 

From the proofs before us, we think that there was no evidence that 
the bank had any notice of any existing danger, as such, arising out 
of the presence of the children on the steps. Nor is there in the record 
before us any evidence of how long the children, on the afternoon in 
question, had been playing around the handrail, or that they had been 
there for a sufficient length of time to have afforded a reasonable op- 
portunity to the defendant to stop them in their play on the steps. Nor 
is there in the record before us any evidence of how long the children, 
on the afternoon in question, had been playing around the handrail, 
or that they had been there for a sufficient length of time to have af- 
forded a reasonable opportunity to the defendant to stop them in their 
play on the steps. Nor is there any proof that the presence of the 
children, from past experience, was reasonably liable to cause injury to 
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any one. This view, we think, follows the reasoning of our Court of 
Errors & Appeals in Seckler v. Pennsylvania R. Co., 113 N. J. Law, 
299, 174 A. 501. 

The judgment of nonsuit is affirmed with costs. 


SECURITY FOR PUBLIC DEPOSITS IN 
ILLINOIS 





Rusch v. Baer, United States District Court (N. D. Illinois, W. D.), 
18 Fed. Supp. 732 





There is no law in Illinois authorizing state banks to give security 
for public deposits. Consequently national banks may not pledge 
their securities, or other assets, to secure deposits of this character. 

The authority of national banks to give security for deposits is 
expressed in 12 U.S. Code, § 90, which provides that national banks 
may give security for public deposits ‘‘of the same kind as is au- 
thorized by the law of the state in which such association is located 
in the case of other banking institutions in the state.’’ This pro- 
vision was added to the law by the Act of June 25, 1930. Prior to 
that time it was held that a national bank could not give security for 
deposits of any kind, public or private. They may now give security 
for public deposits in keeping with the above provision but are still 
unauthorized to give security for private deposits. 


Suit by John H. Rusch, as receiver of the First National Bank of 
Rock Falls, Ill., against Roy R. Baer, individually, and others. 

Decree for plaintiff. 

Charles H. Linscott, of Rockford, IIl., for plaintiff. 

Carl Sheldon, of Sterling, Ill., for defendants. 


WOODWARD, D. J.—A national bank receiver is plaintiff. The 
defendants are the school treasurer and the trustees of schools, the 
township treasurer, the trustees of schools, school directors of ten school 
districts, boards of education of two districts, and Roy R. Baer, in- 
dividually. 

The matter is submitted on bill, answer, and stipulation of facts. 

On and prior to March 17, 1932, defendant Baer was the township 
treasurer of a certain township in Whiteside County, IIl., and as such 
was the legal depositary and custodian of school funds for money and 
also ex officio clerk of the trustees of schools of the same township. 
His term of office expired July 1, 1932, and he was thereafter elected 
and qualified as township treasurer for two successive terms ending, 
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respectively, on July 1, 1934, and July 1, 1936. On March 17, 1932, 
a written agreement was entered into between the trustees of schools, 
the township treasurer, the First National Bank of Rock Falls, Ill., and 
the First Trust & Savings Bank of Sterling, Ill., which, in substance, 
provided that the Rock Falls bank should deposit with the Sterling 
Bank certain bonds to secure the deposits of the school moneys in the 
Rock Falls Bank. The bonds were deposited with the Sterling Bank 
and the school moneys were deposited in the Rock Falls Bank. 

The Rock Falls Bank, a national banking institution, became in- 
solvent, and on July 10, 1932, the Comptroller of Currency placed the 
plaintiff’s predecessor in charge as receiver. At the time the receiver 
took charge the township treasurer had on deposit in the insolvent bank 
the sum of $10,856.43. Thereafter, pursuant to the instructions of the 
receiver, part of the securities on deposit with the Sterling Bank were 
sold and the proceeds thereof turned over to the township treasurer. 
The receiver made a final settlement with the township treasurer on 
September 26, 1932, paying him in cash, pursuant to the aforementioned 
written agreement, the balance of his deposit in the defunct bank. 
Upon the payment being made, the balance of the securities in the 
Sterling Bank, deposited pursuant to the agreement of March 17, 1932, 
were returned to the receiver. 

On June 6, 1932, the deposit balance in the defunct bank was credited 
on the books of the township treasurer and belonged, with the exception 
of an immaterial portion thereof, to the several school districts in 
Whiteside County. The money so deposited was derived from taxes 
levied and collected for the use of the several school districts and from 
distributive funds which had been distributed to the several school 
districts by the county treasurer, with an immaterial exception. The 
township treasurer had, prior to the commencement of this suit, paid 
out to the several school districts substantially all of the money received 
from the receiver. These payments were made on warrants drawn 
against the proper funds or on checks issued by the township treasurer. 

It is now settled that, in the absence of statutory authority, a na- 
tional banking association is without power to pledge its assets as 
security for deposits, either public or private. Marion v. Sneeden, 
291 U. S. 262, 54 8. Ct. 421, 78 L. Ed. 787; Texas & Pacific R. Co. v. 
Pottorff, 291 U. S. 245, 54 S. Ct. 416, 78 L. Ed. 777. By the Act of 
June 25, 1930 (12 U. S. C. A. § 90), amendatory of the original act, it 
was provided: ‘‘ Any association may, upon the deposit with it of public 
money of a State or any political subdivision thereof, give security for 
the safe-keeping and prompt payment of the money so deposited, of 
the same kind as is authorized by the law of the State in which such 
association is located in the case of other banking institutions in the 
State.’’ 

No law was in force in Illinois on March 17, 1932, nor at this time, 
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authorizing state banks of Illinois to secure the deposits of public 
moneys by a pledge of bank assets. Under the authorities above cited, 
therefore, the contract of March 17, 1932, was ultra vires and the pledge 
of the bank assets was unauthorized. It follows that any payments 
made pursuant to the ultra vires contract, whether made by the bank 
while insolvent or by the receiver, constituted preferential payments. 


Can these preferential payments be recovered back? On the part 
of the defendants it is contended that the preferential payments cannot 
be recovered back because the ultra vires and illegal contract has been 
fully executed. In substance, this contention is that the Comptroller 
and the receiver ratified the illegal act of the bank; that, having ratified 
the contract, the plaintiff is now estopped to assert its invalidity. This 
contention ignores the proposition that the prohibition is statutory. 
Neither the bank nor the receiver had any power to waive the statutory 
prohibition. 

The defendants received the preferential payment from the receiver. 
The money was paid first to the school treasurer and by him distributed 
to the various school districts, each district receiving its proportionate 
share. The defendants, therefore, have received money which, in equity 
and good conscience, they ought to refund. Although the boards of 
education and school directors were not parties to the original contract, 
yet, in order to maintain the action for money had and received, it is 
not necessary that there should be privity of contract. Yellow Cab Co. 
v. Howard, 243 Ill. App. 263; Board of Highway Commissioners v. 
City of Bloomington, 253 Ill. 164, 97 N. E. 280, Ann. Cas. 19138A, 471; 
Motor Power Equipment Co. v. Mercantile Discount Corporation, 267 
Ill. App. 55. An action for money had and received will lie against 
school districts. Trustees of Schools v. Trustees of Schools, 81 Ill. 470. 

Nor is the defense of laches (delay) available. The payments were 
made in September, 1932, and this suit was instituted in September, 
1935. Under the law, in Illinois, the five-year statute of limitations on 
an open account would be applicable. Equity follows the law and 
plaintiff would not be guilty of laches until the five-year statute had run. 
It is argued, however, that by failing to bring the suit sooner the trustees 
have lost the right of action on the treasurer’s bond. But the treasurer’s 
bond is not before the court, nor are all the facts which might show a 
liability, or a want of liability, on the bond set forth in the stipulation. 

Lastly, it is contended that no judgment against the defendants 
could be enforced. While no execution may be issued against the de- 
fendants in their official capacity, yet under the statutory policy of 
Illinois a judgment against trustees of schools, boards of education, and 
school directors may be enforced. See Smith-Hurd Ill. Stats. e. 122, 
§ 274; chapter 122, par. 375, Ill. Rev. Stat. 1935. The courts of Illinois 
have applied this statute in numerous eases. Thomas v. Board of 
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Education, 71 Ill. 283; Board of Education v. Neidenberger, 78 Ill. 58; 
Botkin v. Osborne, 39 Ill. 101; Watson v. Abry, 9 Ill. App. 280. 

The court will find for the plaintiff and will enter a decree against 
all the defendants, except against the defendant Roy R. Baer individ- 
ually. Counsel for plaintiff will prepare findings of fact and conclu- 
sions of law as required by equity rule 704 (28 U. 8. C. A. following 
section 723), and a decree. After submitting the findings, conclusions, 
and decree to counsel for defendants, they will be settled at Rockford 
on April 3, 1937. 





WAIVER OF NOTICE OF DISHONOR 


James Doak, Jr., Co. v. Levy, Superior Court of Pennsylvania, 191 
Atl. Rep. 662 


The treasurer of a partnership signed a note on behalf of the 
partnership as maker and indorsed the note individually. The note 
was payable at a bank nine months after date. Prior to the maturity 
of the note the indorser directed the bank not to pay it. It was 
held that this constituted a waiver of notice of dishonor and that 
the indorser was liable to a holder in due course, although no notice 
was given. 


The court said: ‘‘Why should he (the indorser) receive notice 
of that which he knowingly and intentionally has produced? He 
was not entitled to notice by his own conduct; when he stopped 
payment of the note which he had indorsed he thereby waived 
notice of its dishonor.’’ 


Assumpsit on a promissory note by James Doak, Jr., Co., against 
Jacob Levy. From a judgment for plaintiff, for $1,100 with interest 
and costs, defendant appeals. Affirmed. 
R. L. Levy and J. Julius Levy, both of Scranton, for appellant. 
H. W. Mumford, Don Reifsnyder, and Welles, Mumford, Stark & 
McGrath, all of Scranton, for appellee. 


RHODES, J.—The principal question to be determined on this 
appeal is whether there is evidence from which the jury could properly 
find that defendant waived notice of dishonor of note on which he 
was an endorser. 

The court below submitted the case to the jury, which found for 
the plaintiff. Defendant’s motions for new trial and judgment n. o. v. 
were dismissed, and this appeal by defendant has followed. 

On February 23, 1934, the Scranton Knitting Mills, Inc., gave a 
promissory note payable nine months after date to the order of Hahn- 
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Simmons Co. in the amount of $1,000. The note was executed on behalf 
of the company by appellant (defendant) as treasurer, and indorsed 
by him individually. The plaintiff became the owner of the note in 
due course. The note was payable at the Third National Bank & Trust 
Company of Scranton, and it was there presented for payment at the 
time of maturity and payment was refused. There was testimony that 
on November 19, 1934, payment of the note had been stopped at the 
direction of appellant. The note was duly protested on November 23, 
1934. The defense was based upon the claim that notice of protest was 
never sent to appellant or received by him. 

All notes and checks of the maker were signed by the appellant as 
treasurer. At the time payment of the note in question was stopped, 
there were sufficient funds in the account of the maker corporation to 
pay the note. Between November 13, 1934, and November 19, 1934, 
there was withdrawn from the bank account of the corporation ap- 
proximately $6,000 to pay obligations to the firm of which appellant 
was a partner, or on which he was indorser or guarantor for the cor- 
poration. 

Under the facts of the case, whether the notice of dishonor was 
waived by appellant was a question of fact to be submitted to and de- 
termined by the jury. See First National Bank of Granville v. Delone, 
312 Pa. 391, 167 A. 286; First National Bank of Tamaqua v. Tamaqua 
Mfg. Co., 71 Pa. Super. 39. 

The certificate of the notary was to the effect that he protested the 
note, payment having been stopped, and ‘‘notified the maker and en- 
dorsers.’’ It appears, however, that he sent notices of protest to the 
last endorser thereon, which was the Ninth Bank & Trust Company of 
Philadelphia, Pa., because he did not have the addresses of the other 
indorsers, including appellant. He instructed the trust company to 
forward notices to the other indorsers. See section 107 of the Negotiable 
Instruments Law of May 16, 1901, P. L. 194 (56 P. S. § 229). 

Appellant’s (defendant’s) chief contention is that the case was sub- 
mitted to the jury by the trial judge on the theory that knowledge by 
appellant, the indorser, that the note was not paid at maturity dispenses 
with necessity of notice of its dishonor. Section 89 of the Negotiable 
Instruments Law of May 16, 1901, P. L. 194 (56 P. S. § 211), provides: 
‘*Except as herein otherwise provided, when a negotiable instrument 
has been dishonored by non-acceptance or non-payment, notice of dis- 
honor must be given to the drawer and to each indorser, and any drawer 
or indorser to whom such notice is not given is discharged.’’ However, 
section 109 (56 P. 8S. § 232) pravides that: ‘‘Notice of dishonor may be 
waived, either before the time of giving notice has arrived or after the 
omission to give due notice, and the waiver may be expressed or 
implied.’’ 

It is the rule that mere knowledge of non-payment is not sufficient 
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to charge an indorser with liability. Harr, Secretary of Banking, v. 
Edsall, 121 Pa. Super. 19, 183 A. 67; First National Bank of Lancaster 
v. Shreiner et al., 110 Pa. 188, 20 A. 718; Marshall v. Sonneman, 216 
Pa. 65, 64 A. 874; Zollner v. Moffitt, 222 Pa. 644, 652, 72 A. 285. 

The charge of the court was, in effect, that in the absence of notice, 
as alleged by appellant, he would still be liable if he had ordered pay- 
ment of the note to be stopped and knew that the note would not be 
paid at maturity; but that the facts in the case were to be determined 
by the jury from the testimony. The charge may be subject to criticism 
as to its extent, but it set forth no erroneous theory and contained no 
fundamental or basic error. The case involves, and the charge of the 
court so states, much more than mere knowledge of nonpayment. The 
note in question could not have been executed without appellant’s 
signature, as all notes and checks of the maker corporation were signed 
by him. He had control] of the corporate funds, and had knowledge of 
the corporation’s financial condition. He knew when and where notes 
were due and payable as he alone had executed them as treasurer of 
the maker corporation. On November 19, 1934, he stopped payment of 
the note held by plaintiff, which had been made by him as treasurer of 
the maker corporation and indorsed by him individually. This note 
was to have matured on November 23, 1934. Of course he knew that 
this note containing his indorsement would not be paid on its due date, 
but he is chargeable with more than knowledge. He had made pay- 
ment impossible; nonpayment was at his direction. His position is 
comparable to that of a drawer of a negotiable instrument, who has 
countermanded payment. See section 114 of the Negotiable Instruments 
Law (56 P. S. § 237). Notice of dishonor in either case is not required. 

Where an indorser is the same person to whom the instrument is 
presented for payment, notice of dishonor is not required to be given 
to such indorser (section 115 of the Negotiable Instruments Law [56 
P. S. § 238]) ; so, where an indorser stops payment of a note, he cannot 
be heard to complain that he has received no notice of dishonor. Why 
should he receive notice of that which he knowingly and intentionally 
has produced? He was not entitled to notice by his own conduct; when 
he stopped payment of the note which he had indorsed he thereby 
waived notice of its dishonor. 

Under the circumstances, notice of nonpayment was not necessary 
for his protection (Alldred’s Estate [No. 1] 229 Pa. 627, 79 A. 141), 
and it is not conceivable that notice to him could have served any useful 
purpose (Barclay v. Weaver, 19 Pa. 396, 57 Am. Dec. 661). Notice to 
appellant that payment of the note held by plaintiff had been refused, 
when such refusal to pay on presentation was at his direction, would 
have been a vain and useless thing. This the low does not require. 
Cf. Arlotte et al. v. National Liberty Ins. Co., 312 Pa. 442, 167 A. 295. 

Waiver of notice may be shown under an averment of notice (Pen- 
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nock v. West, 52 Pa. Super. 138) ; and there is no merit in appellant’s 
contention that plaintiff failed to establish a prima facie case. The 
authorities upon which appellant relies in this connection are not ap- 
plicable. 

Appellant complains of a portion of the charge of the court, which 
is assigned as error. No specific exception was taken to this portion of 
the charge which is now alleged to be error. Appellant took only a 
general exception at the conclusion of the charge and after the trial 
judge asked whether he had misstated the testimony in any way. No 
request for additional instructions was made; nor did counsel for ap- 
pellant call the court’s attention to any omission or defect in the charge 
or any misstatement of the testimony by the court. ‘‘‘A party may 
not sit silent and take his chances of a verdict, and then, if it is adverse, 
complain of a matter which, if an error, would have been immediately 
rectified and made harmless.’ Com. v. Razmus, 210 Pa. 609, 611, 60 A. 
264, 265; Reznor Mfg. Co. v. Bessemer & Lake Erie R. R. Co., 233 Pa. 
369, 372, 82 A. 473. The general rule is that failure to except par- 
ticularly to the trial judge’s omission to give further instructions on 
any branch of the case precludes raising the question subsequently upon 
a general exception. Dravo Contracting Co. v. James Rees & Sons, 
291 Pa. 387, 393, 140 A. 148; Liacopoulos v. Coumoulis, 298 Pa. 329, 
336, 148 A. 474.’’ Tropical Paint & Oil Co. v. Sharon Building Co., 
313 Pa. 51, at pages 52, 53, 169 A. 105. 

We are of the opinion that plaintiff’s evidence, if believed by the 
jury, was sufficient to establish waiver of notice of dishonor and to 
warrant the jury in finding for plaintiff. 

Assignments of error are overruled. 

Judgment is affirmed. 


RIGHT OF BANK TO APPLY TRUST DEPOSIT 
TO DEBT 





Whelan v. First Mechanics National Bank, Supreme Court of New 
Jersey, 192 Atl. Rep. 369 





The plaintiff’s husband gave a sum of money to one Walsh re- 
questing that Walsh take care of it for the plaintiff. Walsh de- 
posited the money in the defendant bank in his name as trustee. 
It was held that this constituted a valid gift in favor of the plain- 
tiff and that the bank could not apply the deposit to the satisfaction 
of a debt owing to it by the plaintiff’s husband. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §430. 
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Action by Mary G. Whelan against the First Mechanics National 
Bank of Trenton. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Scammell, Knight & Reese, of Trenton, for appellant. 

Howard K. Shaw, of Trenton, for respondent. 


LLOYD, J.—The plaintiff’s action was to recover the sum of $500 
deposited in the defendant bank in the name of Harry A. Walsh, trus- 
tee; it being claimed that the moneys so deposited by Walsh were the 
property of the plaintiff. The defendant’s claim was that the moneys 
were not the property of the plaintiff, but belonged to H. Clifford 
Whelan, husband of the plaintiff, and that as such had been appro- 
priated by the defendant in liquidation of Whelan’s indebtedness to 
the bank. 

The court, sitting without a jury, gave judgment for the plaintiff 
and defendant appeals, setting out fourteen determinations with which 
it is dissatisfied, and under them contending that the plaintiff was with- 
out right to maintain the action, that the court was without jurisdic- 
tion to entertain it, and that the ultimate determination in favor of 
the plaintiff was error. 

From the agreed state of the case, it appears that H. Clifford 
Whelan, husband of the plaintiff, on June 18, 1936, came to the bank 
and there turned over to Walsh $500 of his bonus money ‘‘with the 
request that Walsh take care of the money for his (Whelan’s) wife.’’ 
He further testified that he was preparing to go on a sea voyage, work- 
ing on a ship, and wanted to leave the money behind for his ‘‘ wife and 
kids.”’ 

It further appeared that Whelan was indebted to the bank in a 
sum exceeding the deposit and that the $500 was applied in liquida- 
tion of this indebtedness, and the indebtedness pleaded as a set-off 
against plaintiff’s claim. 

It is first contended by appellant that the money was originally the 
property of the husband and that the evidence was not sufficient to 
establish a gift from him through a trustee to his wife. That a gift 
inter vivos may be extracted from the proofs we think is fairly clear. 
The donor, husband and father of children, was expecting to be absent 
from his home and was leaving a sum of money in the custody of his 
friend for his wife to be used by her for the family needs. There was 
the donative purpose and the urgent reason therefor. There was the 
actual delivery of the money for the intended purpose and its deposit 
by Walsh in his name as trustee, and certainly the donor stripped 
himself of all control of the subject-matter of the gift. East Ruther- 
ford Building Ass’n v. McKenzie, 87 N. J. Eq. 375, 379, 100 A. 931. 

Nor are the contentions that the plaintiff was without right of ac- 
tion and the court without jurisdiction more substantial. The trust, 
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if such it might be called, was without active duties attached. The 
beneficial interest was in the plaintiff and when defendant failed to so 
treat it and misappropriated the moneys to its own use, we think she 
could maintain the action in her own name, and, if so, the court prop- 
erly entertained the action. 

Besides the only defense pleaded was that the moneys were not the 
property of the plaintiff. 

While the foregoing contentions have been dealt with, it is to be 
noted that none of the objections here raised were presented in the 
court below, and might well be disregarded. Walter v. Keuthe, 98 
N. J. Law, 823, 121 A. 624. Nor is chapter 62 of the Laws of 1916, 
page 109 (Comp. St. Supp. 1924, § 163—301), helpful to the appellant. 
While that act permits review of trials by the judge alone (as here) 
without the grounds of objection being specifically submitted to the 
court, this does not permit one to stand by and allow the trial to pro- 
ceed without objection of any kind or calling to the court’s attention 
the points which it subsequently intends to raise on appeal. 

The judgment is affirmed with costs. 


INVESTMENT BY CORPORATE TRUSTEE IN 
MORTGAGE PARTICIPATIONS 





In re Dalsimer’s Will, New York Supreme Court, Appellate Division, 
296 N. Y. Supp. 209 





A trust company, acting as trustee under a will, in July, 1931, 
invested trust funds in participating interests in a mortgage (which 
the trust company had purchased in October, 1930, in its individual 
name) without making further inquiry as to the conditions sur- 
rounding the investment. It was held that the trust company was 
properly surcharged for a loss sustained by the trust estate where 
a prudent person would have made inquiry in respect to real estate 
conditions and trends in neighboring properties and such an inquiry 
would have disclosed that the investment was not a proper one for 
trust funds. 


Proceedings in the matter of the judicial settlement of the account 
of proceedings of the Guaranty Trust Company of New York, surviving 
trustee, and Carrie Dalsimer, as sole executrix of the will of Nathan S. 
Dalsimer, deceased cotrustee of the trust created by paragraph ‘‘(c)’’ 
of clause numbered ‘‘Third’’ of the last will and testament of Zettie 
Dalsimer, deceased, to which Carrie Thalheimer and another filed ob- 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 
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jections ; of the settlement of the account of the same parties under the 
trust created by paragraph ‘‘(e)’’ of clause ‘‘Third’’ of the last will 
and testament of Zettie Dalsimer, deceased, to the date of death of 
Nathan S. Dalsimer, and of the account of the Guaranty Trust Com- 
pany as sole surviving trustee from said date, to which Carrie Dalsimer, 
individually and as executrix of the will of Nathan S. Dalsimer, de- 
ceased cotrustee, filed objections; and of the settlement of the account 
of proceedings of the same parties under the trust created by para- 
graph ‘‘(g)’’ of clause numbered ‘‘Third’’ of the last will and testa- 
ment of Zettie Dalsimer, deceased, to which Elmer F. Quinn, special 
guardian, and others filed objections. From parts of the three separate 
decrees of the Surrogate’s Court (291 N. Y. 8S. 34, 160 Mise. 906) made 
in such accounting proceedings, surcharging the accountants for in- 
vesting trust funds of the estate in participation interests in a guar- 
anteed bond and mortgage covering an apartment house, the Guaranty 
Trust Company of New York appeals. 
Affirmed. 


DORE, J.—The Guaranty Trust Company of New York, on October 
21, 1930, purchased from the New York Title & Mortgage Company a 
consolidated first mortgage of $775,000 on the premises 57 West Fifty- 
Eighth street, New York, N. Y., an apartment house known as The 
Coronet, on the northeast corner of Fifty-Eighth street and Sixth 
avenue, in the borough of Manhattan. That purchase, specifically for 
the investment of trust funds, was made by appellant (the trust com- 
pany) in its individual name, as authorized by subdivision 7 of section 
188 of the Banking Law. The bond and mortgage was guaranteed by 
the New York Title & Mortgage Company as to principal and also as 
to interest to yield five per cent. net. Prior to July 9, 1931, about 
$650,000 of the said mortgage had been allocated to various trusts of 
which the Guaranty Trust Company of New York was trustee. 

The said trust company was cotrustee with one Nathan Dalsimer 
of trusts in the estate of Zettie Dalsimer, deceased. On July 8, 1931, 
a mortgage on other premises in which three trusts of the Dalsimer 
estate held participations aggregating $73,000 was paid off. On July 9, 
1931, appellant, as corporate trustee of said estate, reinvested said trust 
funds in the bond and mortgage on The Coronet, allocating $73,000 of 
said mortgage to the three Dalsimer trusts. 

In these accounting proceedings objections were made to the 
three accounts on various grounds, including the following, which 
are the grounds of objection litigated on appeal: (1) That in Oc- 
tober, 1930, at the time of the original purchase, the said bond and 
mortgage was not suitable for the investment of trust funds; and 
(2) that in July, 1931, at the time of the allocation to the trusts 
in question, it was not proper to invest trust funds in said bond and 
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mortgage. In his opinion the surrogate substantially sets forth the 
salient facts and circumstances which need not be here repeated in 
detail. He sustained the objections on both the above-mentioned 
grounds and held: (a) That the mortgage in question was on the date 
of the original investment, October 21, 1930, not suitable for invest- 
ment of trust funds; (b) that such investment at that time was im- 
prudently, negligently, and improvidently made; and (c) that in mak- 
ing the allocations to the three trusts on July 9, 1931, without renewed 
inquiry or investigation, the trustee was regligent and should be sur- 
charged. 

An examination of the record and briefs leads us to the conclusion 
that the decrees should, in all respects, be affirmed, but we prefer to 
place our affirmance on the ground that, under all the facts and cir- 
cumstances disclosed, the trustee on July 9, 1931, was under a duty to 
make inquiry before allocating $73,000 of these trusts to The Coronet 
mortgage; that such inquiry would have shown the mortgage was then 
unsuitable as an investment for trust funds, and, accordingly, the 
trustee should be surcharged. 

Subdivision 7 of section 188 of the Banking Law relates to invest- 
ments by corporate trustees, and at the time these investments were 
made permitted a corporate trustee to deal with itself within certain 
prescribed limitations. But that section leaves untouched the estab- 
lished general rules of law regarding the care and fidelity required of 
one acting in a fiduciary capacity and the obligation that a trustee 
must act with prudence, foresight, and vigilance and without negligence 
in making trust fund investments. Matter of Flint’s Will, 240 App. 
Div. 217, 269 N. Y. S. 470. 

Whether the transactions and acts of a trustee in the investment 
and management of trust funds are imprudent, improper, or negligent 
must be determined in the light of all the circumstances in each pdr- 
ticular case, which should be considered as they existed at the time of 
the investment in prospect and not in retrospect (King v. Talbot, 40 
N. Y. 76, 83; Matter of Flint’s Will, 240 App. Div. 217, 269 N. Y. S. 
470; Matter of Young’s Estate [Second Dept., January, 1937], 249 
App. Div. 495, 293 N. Y. S. 97); and such facts and circumstances 
should also be considered under the rule that what one knows and what 
one in the exercise of ordinary care and prudence ought to know are 
regarded as equivalent in the law. 

We consider, however, that the liability of the trustee must be 
determined as of July 9, 1931, when the trust funds actually were in- 
vested in participating interests in the mortgage. We hold that prudent 
person at that time reasonably conversant with the facts disclosed in 
this record in respect to real estate conditions and trends in neighbor- 
ing properties, and the special facts and circumstances with regard to 
the particular premises concerned, would have made an inquiry and 
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examination into the advisability of making the investment at that 
time, and that if such inquiry were made the facts disclosed would not 
have afforded reasonable grounds or proper basis of assurance that the 
investment as of July 9, 1931, was fit and proper for trust funds. 
Assuming that the inquiry and the facts disclosed at the time of the 
original investment in October, 1930, justified the investment of trust 
funds in the premises in question, the trustee was not warranted in as- 
suming that conditions had remained unchanged. 

The trustee must be held to a knowledge of relevant facts readily 
discoverable at the time of the investment. While it is true that in the 
first half of 1931 there may have been no general collapse of realty 
values in the city of New York, nevertheless difficulties seriously affect- 
ing improved real estate in the immediate neighborhood of the premises 
in question were apparent and ascertainable by any one who was rea- 
sonably conversant with such realty values and then current trends. 
Between 1930 and July, 1931, financial and real estate troubles in nine 
separate buildings, all in the immediate neighborhood of The Cronet, 
evidenced a downward trend of sale and rental values there. Between 
the beginning of 1930 and July, 1931, five suits to foreclose mortgages 
on surrounding properties improved with modern structures liad been 
commenced. Construction of one large improvement near by, intended 
for residential use, had been halted before completion. A suit for the 
foreclosure of a mechanic’s lien had been instituted on contiguous 
property modernly improved for residential purposes. On two addi- 
tional neighboring buildings owners had executed assignments of rent. 
The difficulties which these surrounding and well improved premises 
were experiencing should have put a prudent person on notice of the 
need for inquiry in July, 1931, before investing $73,000 of trust funds 
in The Coronet, concededly a very old building and by no means an 
adequate and suitable improvement of the realty on which it stood; 
and such conditions indicated the end of any reasonable hope that 
persons of financial sufficiency coud be found with the funds and the 
desire to improve and redevelop The Coronet site. 

The plot almost immediately to the east of the premises had been 
cleared for construction by October, 1930, and this was noted in the 
report on which the trustee acted, but no construction had been begun 
by July, 1931. The physical condition of the premises in question, its 
suitability for securing rental value adequate at that time to carry the 
mortgage, the then actual and prospective rentals, the contrast between 
the premises and surrounding buildings in the immediate vicinity, all 
should have been known to the trustee at the time of the investment in 
July, 1931. 

But this is not all. In July, 1931, there were on the property in 
question arrears of water rent due and unpaid as of record in the sum 
of $1,160.10, and an alarmingly large number of municipal violations 
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of record against the premises, classified under thirty-two separate 
headings. The witness for the corporate trustee stated that, if the 
mortgage had then been offered and he had known of such violations, 
the trustee would not have accepted the mortgage without provision 
for the correction of the violations. No operating statement, at least 
as recent as July 1, 1931, was procured or sought, or any facts affirma- 
tively to show that the building was at that time self-sustaining. 

All of the above-mentioned circumstances and others in the record 
taken collectively indicated that the premises in question were not, on 
July 9, 1931, a fit and suitable investment for trust funds and the 
trustee was not justified in allocating $73,000 of participations in this 
mortgage to these trusts without any new inquiry or investigation 
which would have disclosed these facts. Yet there was at the time of 
such allocation no new inquiry or investigation of any kind regarding the 
property or the mortgage in question, the trustee relying on its original 
inquiry made in October, 1930, on-the fact that its inspectors who were 
supposed from time to time to make inspections in the neighborhood 
had not made any adverse reports, and on the fact that there were no 
defaults in any of the large number of mortgages held in the portfolio 
of the corporate trustee. 

The surrogate properly construed the will to require that invest- 
ments be made in bonds and mortgages or parts of bonds and mortgages 
that were legal investments, and he also found the required statutory 
value present both in 1930 and in July, 1931. But a fiduciary who 
invests in securities within the classes specified by statute (Decedent 
Estate Law, §111) is not free from liability for resultant loss if he 
fails to exercise reasonable judgment and discretion in making the 
investment. Delafield v. Barret, 270 N. Y. 43, 48, 200 N. E. 67, 103 
A. L. R. 941; Matter of Jacobs’ Estate, 152 Mise. 139, 273 N. Y. S. 279; 
Matter of Randolph (Sur.) 134 N. Y. 8. 1117, affirmed 150 App. Div: 
902, 135 N. Y. S. 1138, appeal dismissed 207 N. Y. 685, 101 N. E. 1119. 

A trustee by acceptance of the office assumes the duty of satisfying 
himself with reasonable care of the soundness of an investment at the 
time it is made and cannot merely or principally rely on the guarantee 
of a title company but must rely primarily on the real security which 
the law requires of an investment of this character and then the guar- 
antee may afford added security. 

We conclude that the investment on July 9, 1931, under the facts 
disclosed in this record cannot be deemed a mere error of judgment, 
but negligence for which the trustee was properly surcharged. 

The decree so far as appealed from should be affirmed, with one bill 
of costs payable, however, by the trustee, and not out of the estate. 

Decrees, so far as appealed from, unanimously affirmed, with one 
bill of costs payable, however, by the trustee, and not out of the estate. 
Order filed. 


BOOK REVIEW 





New York Laws Affecting Business Corporations. The United States 
Corporation Company, 150 Broadway, New York City, has published 
its 1937 edition of New York Laws Affecting Business Corporations. 

The new edition gives the full text of General Corporation Law, 
Stock Corporation Law, Business Corporations Law, Blue Sky Laws, 
Anti-Trust Laws, General Associations Law, and the Uniform Stock 
Transfer Act. It also gives the applicable sections of Tax Law (in- 
eluding Tax on Transfers of Stock), Membership Corporations Law 
(Articles of General Applications), Penal Law, General Construction 
Law, State Constitution and Legal Recording and Filing Fees. The 
book is extensively annotated with the decisions of the courts construing 
and applying the various statutory provisions relating to corporations. 


The current edition is an important one by reason of the fact that 
the 1937 session of the legislature, recently adjourned, was an unusually 
active one. It adopted forty separate acts making substantial amend- 
ments to many sections of General Corporation Law, the Stock Corpora- 
tion Law and the Tax Law. All of these are included, as well as a 
number of additional and important annotations of recent decisions 
by the New York Court of Appeals. 


In the fore part of the book is a ‘‘Synoptie Analysis,’’ which pro- 
vides a quick reference to the statutory sections pertaining to any 
branch of corporate activity or administration such as Corporate Pro- 
cedure, Corporate Structure, Corporate Powers, Corporate Reorganiza- 
tion, ete. The book concludes with a complete General Index. This 
edition, like all earlier editions, was prepared by J. B. R. Smith, Esq., 
editor of the United States Corporation Company’s publications and eo- 
editor of the Corporation Manual. 

The book contains 545 pages and the retail price is $2.00 per copy, 
delivered. 








